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MILK  IN  NEW  ENGLAND  MARKETING 
AREA 

Recommended  Decision  and  Opportunity 
To  File  Written  Exceptions  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreement  and  to  Order 

AGENCY:  Agricultural  Marketing  Serv¬ 
ice,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  decision  recommends 
certain  changes  in  the  New  England  Fed¬ 
eral  milk  order  based  on  industry  pro¬ 
posals  considered  at  a  public  hearing  held 
in  November  1976  and  January  1977.  The 
major  proposed  amendments  would 
change  the  definition  of  a  plant,  revise 
the  pooling  standards  for  supply  plants, 
establish  the  same  Class  II  price  at  all 
locations,  and  increase  the  maximum 
marketing  services  deduction  by  2  cents 
a  hundredweight.  These  revisions  are  in¬ 
tended  to  reflect  changes  in  the  supply 
structure  for  the  market  and  to  con¬ 
tinue  a  viable  program  of  marketing 
services  for  producers  who  are  not  mem¬ 
bers  of  a  cooperative  association.  The  de¬ 
cision  also  recommends  that  a  base-ex¬ 
cess  payment  plan  for  dairy  farmers  and 
an  advertising  and  promotion  program 
not  be  adopted. 

DATE:  Comments  are  due  on  or  before 
January  3,  1978. 

ADDRESS:  Comments  (4  copies)  should 
be  filed  with  the  Hearing  Clerk,  U.S.  De¬ 
partment  of  Agriculture,  Washington, 
D.C.  20250. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT; 

Martin,  J.  Dunn,  Marketing  Specialist, 
Dairy  Division,  Agricultural  Marketing 
Service,  United  States  Department  of 
Agriculture;  Washington.  D.C.  20250. 
202-447-7311. 

SUPPLEMENTARY  INFORMATION; 
Prior  documents  in  this  proceeding;  No¬ 
tice  of  Hearing. — Issued  October  15, 
1976;  published  October  21,  1976  (41  PR 
46454) . 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the.  Hearing  Clerk  of  this  recom¬ 
mended  decision  with  respect  to  proposed 
amendments  to  the  tentative  marketing 
agreement  and  order  regulating  the  han¬ 
dling  of  milk  in  the  New  England  mar¬ 
keting  area,  and  of  the  opportunity  to 
file  exceptions  thereto.  This  notice  is  is¬ 
sued  pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.),  and  the  applicable  rules  of  prac¬ 
tice  and  procedure  governing  the  formu¬ 
lation  of  marketing  agreements  and  mar¬ 
keting  orders  (7  CFR  Part  900) . 


Interested  parties  may  file  written  ex¬ 
ceptions  to  this  decision  with  the  Hearing 
Clerk,  United  States  Department  of  Ag¬ 
riculture,  Washington,  D.C.  20250,  by 
the  20th  day  after  publication  of  this 
decision  in  the  Federal  Register.  Pour 
copies  are  required  for  this  purpose.  All 
written  submissions  made  pursuant  to 
this  notice  will  be  made  available  for 
public  inspection  at  the  Office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 

The  hearing  on  the  record  of  which 
the  proposed  amendments,  as  herein¬ 
after  set  forth,  to  the  tentative  market¬ 
ing  agreement  and  to  the  order  as 
amended,  were  formulated,  was  con¬ 
ducted  at  Framingham,  Mass.,  on  No¬ 
vember  15-19,  1976,  and  January  11-13, 
1977,  pursuant  to  notice  thereof. 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Definition  of  a  plant. 

2.  Pool  supply  plants. 

(a)  Qualifying  months  and  shipping 
percentage. 

(b)  System  pooling. 

3.  Assignment  provisions. 

(a)  Assignment  of  handlers’  receipts 
to  utilization. 

(b)  Class  II  .set-aside. 

(c)  Inventory  variations. 

(d )  Assignment  of  diverted  milk. 

4.  Class  II  location  adjustments. 

(a)  Increase  the  adjustments. 

(b)  Decrease  the  adjustments. 

5.  Seasonal  incentive  plans. 

6.  Advertising  and  promotion  program. 

7.  Marketing  services  deduction. 

Findings  And  Conclusions 

The  following  findings  and  conclusions 
on  the  material  issues  are  based  on  evi¬ 
dence  presented  at  the  hearing  and  the 
record  thereof: 

1.  Plant  definition.  'The  “plant”  defi¬ 
nition  of  the  order  should  be  amended 
to  distinguish  on  a  different  basis  than 
now  between  facilities  (plants)  at  which 
order  prices  should  apply  when  they  are 
pooled  and  facilities  that  should  not  be 
pricing  points  under  the  order  (bulk  re¬ 
load  points) .  As  defined  herein,  a  plant 
would  be  the  land  and  buildings,  together 
with  their  surroundings,  facilities,  and 
equipment,  whether  owned  or  operated 
by  one  or  more  persons,  constituting  a 
single  operating  unit  or  establishment 
for  the  receiving,  processing  or  packag¬ 
ing  of  milk  or  milk  products. 

Separate  premises  used  for  transfer¬ 
ring  bulk  milk  from  one  tank  truck  to 
another  tank  truck  (bulk  reload  points) 
would  not  be  plants,  provided  that  sta¬ 
tionary  storage  tanks  are  not  maintained 
and  used  at  such  premises.  In  addition, 
the  cooling  of  milk,  collection  or  testing 
of  samples,  and  washing  and  sanitizing 
of  tank  trucks  would  be  recognized  as 
permissible  activities  associated  with  the 
operation  of  bulk  reload  points. 

'  Separate  premises  used  as  distribution 
points  in  the  disposition  of  packaged 
fluid  milk  products  would  continue  to  be 
excluded  from  the  plant  definition.  A 
proposal  to  amend  ^e  plant  definition 
contained  no  substantive  change  con¬ 


cerning  distribution  points,  although  the 
wording  of  the  proposal  differed  some¬ 
what  from  current  order  language.  No 
testimony  was  presented  to  revise  or 
clarify  the  existing  language.  Conse¬ 
quently,  no  related  change  is  made  in 
the  order  and  no  further  discussion  of 
this  aspect  of  the  plant  definition  is  con¬ 
tained  herein. 

The  order  currently  defines  a  plant 
in  part  as  an  “*  •  •  establishment  that 
is  operated  by  one  or  more  persons  en¬ 
gaged  in  the  business  of  handling  fluid 
milk  products  for  resale  or  manufacture 
into  milk  products  and  used  for  the 
handling  or  processing  of  milk  or  milk 
products.”  The  definition  excludes  bulk 
reload  points  if  facilities  for  washing 
and  sanitizing  cans  or  tank  trucks  are 
not  maintained  and  used  on  the  premises. 

Under  current  provisions,  identical  fa¬ 
cilities  used  to  transfer  milk  from  farm 
trucks  to  over-the-road  tankers,  and  to 
wash  and  sanitize  tank  trucks,  may  be 
treated  either  as  plants  or  bulk  reload 
points.  This  divergent  treatment  depends 
on  whether  the  facility  is  operate  by 
a  handler  or  by  someone  other  than  a 
handler.  If  handler  operated,  the  facility 
is  a  plant  and,  if  pooled,  a  pricing  point 
for  milk  received  from  producers.  If  op¬ 
erated  by  someone  other  than  a  handler, 
such  as  a  milk  hauler,  the  facility  is  not 
a  plant.  In  this  case,  milk  transferred  at 
such  location  is  treated  as  direct-shipped 
milk  and  is  priced  at  the  location  of  the 
pool  plant  where  received  or  the  non¬ 
pool  plant  to  which  diverted.  In  addi¬ 
tion,  a  handler  operating  a  facility  that 
would  otherwise  be  a  plant  may  estab¬ 
lish  the  facility  as  a  reload  point  by 
having  trucks  washed  and  sanitized  at 
other  locations. 

Three  cooperative  associations  (Cabot 
Farmer’s  Cooperative  Creamery,  Inc.; 
Richmond  Cooperative  Association,  Inc. ; 
and  St.  Albans  Cooperative  Creamery, 
Inc.)  proposed  that  the  plant  definition 
be  amended  to  delete  the  “handler”  cri¬ 
terion  for  determining  plant  status,  as 
adopted  herein. 

However,  under  their  proposal,  a  bulk 
reload  point  would  be  excluded  frcHn  the 
plant  definition  only  if  the  activities  per¬ 
formed  at  the  facility  are  limited  to  the 
transfer  of  milk  from  one  tank  truck  to 
another.  Any  other  activity,  such  as  cool¬ 
ing,  standardizing,  processing,  butterfat 
testing,  or  the  existence  of  any  perma¬ 
nent  truck  washing  or  milk  storage  fa¬ 
cilities,  would  qualify  such  operRtion  as  a 
plant.  ’The  proposal  was  supported  by  the 
Washington  and  Rensselaer  Counties 
Producers  Cooperative  Association.  Inc. 

’The  proposal  received  qualified  support 
from  two  cooperative  associations,  and 
it  was  opposed  by  a  proprietary  handler 
and  another  cooperative  association. 
’These  participants  presented  varying 
modifications  which  are  discussed  later. 

Proponent  cooperative  associations, 
through  their  proposed  plant  definition, 
seek  to  eliminate  the  various  means  by 
which  handlers  have  been  able  to  estab¬ 
lish  as  reload  points  facilities  that  would 
otherwise  qualify  as  plants.  This  has 
been  accomplished  by  leasing  such  facil- 
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ities  to  milk  haulers,  who  are  not  persons 
engaged  in  the  business  of  handling  fluid 
milk  products  for  resale,  or  by  having 
trucks  washed  and  sanitized  at  other 
locations. 

Record  evidence  establishes  that  at 
least  12  of  the  reload  points  in  operation 
at  the  time  of  the  hearing  were  leased 
to  milk  haulers,  and  at  least  one  had 
trucks  washed  at  other  locations  so  as 
to  qualify  as  a  reload  point.  Of  the  12 
facilities  operated  under  leasing  arrange¬ 
ments,  9  were  identified  as  former  pool 
supply  plants  under  the  current  New 
England  or  former  Boston  Regional  or¬ 
der. 

The  purpose  of  the  proposal,  as  ex- 
'pressed  by  proponents,  is  to  establish 
“plants”,  and  hence  pricing  points,  as 
close  to  the  farm  as  possible  and  to  fur¬ 
ther  the  present  objective  imder  the  or¬ 
der  of  assigning  the  nearest  milk  first 
to  Class  I  use.  This  is  now  accomplished, 
with  respect  to  supply  plants,  by  assign¬ 
ing  available  Class  I  use  at  distributing 
plants  to  receipts  from  supply  plants  in 
sequence,  beginning  with  the  plant  near¬ 
est  to  Boston.  Proponents  testified  that 
a  large  proportion  of  milk  that  is  direct- 
shipped  to  pool  distributing  plants  in 
the  nearby  plant  zone  is  obtained  from 
distant  areas  through  reload  points  and 
should  be  priced  at  “plants”,  near  the 
source  of  supply,  rather  than  at  pool  dis¬ 
tributing  plants.  In  proponents’  view,  the 
order  objective  of  assigning  the  nearest 
milk  first  to  Class  I  use  is  not  being  real¬ 
ized  because  the  order  does  not  distin¬ 
guish  between  milk  direct-shipped  to  city 
plants  from  nearby  and  distant  areas. 

A  spokesman  for  one  of  the  proponent 
cooperatives  presented  an  example  to 
illustrate  the  above  point.  In  October 
1976,  quantities  of  milk  shipped  from  the 
cooperative’s  pool  supply  plant  located 
in  Zone  17  to  a  pool  distributing  plant 
in  the  nearby  plant  zone  were  assigned 
to  Class  II  use.  ’Tlae  distributing  plant 
operator  also  received  milk  through  a 
reload  point  located  in  Zone  27,  and  such 
milk  received  first  priority  in  assignment 
to  the  distributing  plant’s  Class  I  use. 
If  the  reload  point  in  Zone  27  had  been 
a  pool  supply  plant,  receipts  from  the 
plant  would  have  been  assigned  to  Class 
I  use  only  after  the  assignment  of  direct- 
shipped  milk  and  receipts  from  propon¬ 
ent’s  supply  plant  located  closer  to  Bos¬ 
ton. 

Proponents  documented  the  degree  to 
which  New  England  handlers  have  al¬ 
tered  procurement  practices  by  shifting 
from  supply  plants  as  a  source  of  supply 
to  direct-shipped  milk.  The  number  of 
pool  supply  plants  declined  from  43  in 
1966  to  17  by  August  1976.  On  a  more 
current  basis,  seven  pool  supply  plants 
were  eliminated  between  August  1975 
and  August  1976,  and  the  volume  of  pro¬ 
ducer  milk  priced  at  such  plants  de¬ 
clined  by  12.6  percent  during  the  same 
time  period.  Proponents  contend  that 
the  closing  of  supply  plants,  particularly 
during  recent  times,  was  a  deliberate  ac¬ 
tion  on  the  part  of  handlers  to  convert 
their  .supply  to  direct-shipped  milk 
status.  This  conclusion  is  supported  by 


the  fact  that  10  of  the  23  reload  points 
in  operation  at  the  time  of  the  hearing 
were  identified  as  former  pricing  points 
imder  the  order. 

In  proponents’  view,  this  change  in 
procurement  practice  has  enabled  hand¬ 
lers  to  by-pass  provisions  requiring  the 
assignment  of  the  nearest  milk  first  to 
Class  I  use.  ’They  estimate  that  in  Sep¬ 
tember  1976,  148  million  pounds  (60  per¬ 
cent)  of  the  245  million  pounds  of  nearby 
plant  receipts  were  assembled  largely  at 
distant  reload  points. 

It  was  estimated  also  that  if  the  re¬ 
load  point  milk  had  been  supply  plant 
milk,  about  40  million  pounds  of  milk  in 
Class  II  uses  would  have  been  priced  at 
distant  supply  plants  rather  than  at 
nearby  plants. 

Proponents  contend  that  a  change  in 
the  point  of  pricing  for  milk  in  Class  II 
uses  in  the  manner  they  propose  would 
have  saved  producers  137  thousand  dol¬ 
lars  in  transportation  costs  in  September 
1976  (1.64  million  dollars  on  an  annual 
basis).  If  such  milk  had  been  priced  at 
supply  plants,  handlers,  rather  ^an  pro¬ 
ducers,  would  have  incurred  the  trans¬ 
portation  cost  for  milk  in  Class  II  uses 
at  city  plants.  Proponents  state  that 
handlers,  by  switching  to  direct-shipped 
milk  as  a  source  of  supply,  have  trans¬ 
ferred  to  producers  the  cost  of  moving 
distant  supplies  of  milk  to  city  plants 
for  Class  II  use. 

A  spokesman  for  two  cooperatives 
(Eastern  Milk  Producers  Cooperative  As¬ 
sociation,  Inc.,  and  Northern  Farms  Co¬ 
operative,  Inc.)  supported  that  i>art  of 
the  proposed  plant  definition  that  would 
delete  the  “handler”  criterion  for  de¬ 
fining  a  plant.  He  reiterated  proponents’ 
view  that  the  present  provision  provides 
the  means  for  handlers  to  avoid  the 
pricing  of  milk  at  country  plants,  thereby 
transferring  to  producers  the  total  cost 
of  transporting  milk  to  market.  Both  co¬ 
operatives  fully  support  a  concept  of 
pricing  milk  close  to  the  farm  where 
produced. 

'The  witness  testified  also  that  the 
plant  definition  should  be  amended  to 
provide  that  trucks  may  be  washed  and 
sanitized  at  reload  points.  Otherwise,  the 
definition  would  provide  an  incentive  for 
reload  point  operators  to  engage  in  poor 
sanitation  practices  to  avoid  having  the 
reload  point  defined  as  a  plant.  The  wit¬ 
ness  testified  that  washing  and  sanitiz¬ 
ing  trucks  is  an  essential  and  integral 
part  of  a  proper  reload  operation.  He 
said  that  other  functions,  such  as  manu¬ 
facturing,  milk  testing,  or  cooling  and 
storage,  should  cause  a  facility  to  be  de¬ 
fined  as  a  plant. 

Tlie  spokesman  for  Yankee  Milk,  Inc., 
a  cooperative  association,  opposed  the 
proposed  plant  definition  on  the  grounds 
that  it  would  eliminate  the  current  flex¬ 
ibility  handlers  have  in  obtaining  their 
milk  from  pool  supply  plants  or  having 
it  direct-shipped  to  their  city  plants.  He 
testified  that  the  elimination  of  such 
flexibility  would  weaken  rather  than 
strengthen  milk  marketing  cooperatives. 

The  cooperative  proposed  a  modifica¬ 
tion  to  the  present  plant  definition.  It 


would  permit  a  handler  to  designate  as 
a  bulk  reload  point  any  facility  having 
no  manufacturing  capacity,  provided  the- 
handler  requested  such  designation  in 
writing  to  the  market  administrator  be¬ 
fore  the  month  in  which  the  designation 
would  apply,  and  provided  further  that 
any  reload  facility  currently  excluded 
from  the  plant  definition  wduld  continue 
to  be  excluded  for  two  yearq  from  the  ef¬ 
fective  date  of  any  amendn^ent  resulting 
from  this  proceeding.  ’The  association’s 
spokesman  stated  that  tne  proposed 
modification  would  provide  complete 
flexibility  for  all  handlers  in  determin¬ 
ing  whether  their  milk  shall  emanate 
from  a  plant  or  be  direct-shipped.  ’The 
spokesman  further  stated  that  if  the 
modification  were  not  adopted  the  or¬ 
der  should  provide  that  the  plant  defini¬ 
tion  be  limited  to  only  facilities  with 
manufacturing  capacity. 

A  proprietary  handler  serving  the 
market  opposed  the  proposed  plant  defi¬ 
nition  because,  if  adopted,  five  reload 
points  through  which  the  handler  cur¬ 
rently  receives  direct-shipped  milk  would 
acquire  plant  status.  According  to  the 
handler  such  change  in  status  could  re¬ 
sult  in  increased  costs  sihce  shipping 
requirements  would  have  to  be  met  in 
order  to  qualify  the  new  plants  as  pool 
supply  plants  under  the  order.  Addition¬ 
ally,  if  these  plants  were  pooled,  in¬ 
creased  costs  would  result  whenever  re¬ 
ceipts  from  such  plants  were  assigned 
to  Class  n  use  at  the  handler’s  distrib¬ 
uting  plants.  The  handler  would  then 
incur  the  cost  of  transporting  the  milk 
to  his  nearby  zone  plants.  ’The  witness 
testified  further  that  costs  also  would  be 
incurred  on  supply  plant  receipts  as¬ 
signed  to  Class  I  use  since  transporta¬ 
tion  costs  exceed  the  order  Class  I  loca¬ 
tion  adjustments.  In  a  post-hearing 
brief,  the  handler  recommended  that  any 
amendment  adopted  should  be  in  line 
with  the  modifications  proposed  by  Yan¬ 
kee  Milk. 

Much  of  the  testimony  concerning  the 
proposed  plant  definition  focused  on 
whether  producers  or  handlers  should 
stand  the  cost  of  transporting  milk  to 
city  plants  for  Class  II  use.  The  degree 
to  which  either  producers  or  processors 
recover  transportation  costs  depends  on 
the  point  at  which  such  milk  is  priced. 
Milk  received  at  city  plants  from  supply 
plants  is  priced  at  the  country  location 
of  the  plant  of  first  receipt.  A  handler’s 
Class  I  and  Class  II  prices  applicable  at 
a  supply  plant  in  the  21st  Zone  (between 
201  and  210  miles  from  Boston)  are  40 
cents  and  5.8  cents  less,  respectively, 
than  the  corresponding  prices  at  plants 
in  the  nearby  plant  zone.  Additionally, 
a  producer’s  blend  price  at  the  Zone  21 
plant  is  40  cents  less  than  the  city  blend 
price  since  a  dairy  farmer  delivering  milk 
to  the  supply  plant  would  not  incur  the 
cost  of  shipping  milk  to  the  city.  A  city 
processor  receiving  milk  from  the  supply 
plant,  however,  would  incur  the  trans¬ 
portation  cost.  To  the  extent  milk  is  used 
in  Class  I,  the  processor  would  recover 
40  cents  of  the  actual  transportation 
cost  through  the  location  adjustment.  To 
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the  extent  milk  is  used  in  Class  II.  the 
processor  would  recover  only  5.8  cents 
of  the  actual  shipping  cost. 

On  milk  that  is  direct-shipped  to  dis¬ 
tributing  plants,  producers  pay  the  haul¬ 
ing  cost  on  all  milk  delivered  regardless 
of  use.  The  purchasing  city  processor,  on 
the  other  hand,  accounts  to  the  pool  on  a 
classified  use  bsisis.  The  price  of  milk 
used  in  Class  I  is  adjusted  to  reflect  the 
cost  of  transporting  bulk  milk^  while 
milk  used  in  Class  n  reflects  the  cost  of 
transporting  manufactured  products. 
Consequently,  producers,  through  the 
pool,  absorb  that  portion  of  the  transpor¬ 
tation  cost  that  is  not  paid  for  by  the 
processor  for  milk  used  in  Class  n. 

Proponent  cooperatives  contend  that 
city  processors  should  bear  the  cost  of 
transporting  milk  to  the  city  for  Class 
n  use,  but  avoid  doing  so  by  receiving 
direct-shipped  milk.  As  a  result  propo¬ 
nents  claim  they  are  disadvantaged,  rela¬ 
tive  to  suppliers  of  direct-shipped  milk, 
in  competing  for  city  outlets  with  milk 
assembled  at  their  supply  plants.  Two  of 
the  proponent  cooperatives  operated  one 
supply  plant  each  while  the  other  op¬ 
erates  two  supply  plants. 

Proponents  furtoer  testified  that  they 
have  had  to  pay  all  or  a  part  of  the 
transportation  cost  for  milk  shipped 
frcrni  their  supply  plants  to  distributing 
plants  that  is  assigned  to  Class  n  use. 
They  stated  that  if  they  do  not,  distribut¬ 
ing  plant  accounts  may  be  lost  to  pro¬ 
ducers  who  supply  the  market  on  a 
direct-shipped  basis,  thus  jeopardizing 
the  pooling  of  their  supply  plants.  It  is 
observed  that  the  pooling  problem  repre¬ 
sents  the  crux  of  proponents’  testimony 
to  amend  the  plant  definition. 

Through  their  proposal  to  amend  the 
plant  definition,  proponents  seek  to  de¬ 
crease  substantially  the  amount  of 
direct-shipped  milk  in  the  market  by 
having  reload  points,  through  which  such 
milk  is  moved,  treated  as  plants.  Their 
proposal  would  result  in  “plant”  status 
for  virtually  all  of  the  23  reload  points  in 
operation  at  the  time  of  the  hearing,  if 
no  operaticmal  changes  were  made.  This 
would  place  most  other  handlers  in  the 
same  position  as  proponents  in  having  to 
supply  a  substantial  part  of  the  fluid  milk 
nee^  of  the  market  through  supply 
plants.  Additionally,  another  proposal 
supported  by  proponent  cooperative  as¬ 
sociations  (discussed  under  issue  3a) 
would  further  encourage  city  processors 
to  utilize  supply  plants  ra^er  than 
direct-shipped  milk. 

The  plant  definition  should  not  be 
amended  for  this  purpose.  No  valid  eco¬ 
nomic  goal  would  be  achieved  in  discour¬ 
aging  the  use  of  direct-shipped  milk  to 
supply  market  needs.  There  is  no  evi¬ 
dence  that  producers,  for  the  most  part, 
are  unwilling  to  supply  the  needs  of  city 
processors  on  a  direct-shipped  basis.  To 
the  contrary,  the  record  amply  demon- 

^  Various  witnesses  indicated  that  the  Class 
I  location  adjustments  are  Inadequate  to 
cover  transportation  costs.  However,  this 
issue  was  not  open  lor  consideration  in  this 
proceeding. 


strates  that  city  processors  Increasingly 
have  obtained  direct-shipped  mUk  from 
producers  at  varying  distances  from  the 
market  center  at  existing  price  levels. 
There  is  no  evidence  that  the  creation  of 
numerous  additional  supply  plants  by 
administrative  flat  is  necessary  to  insure 
that  the  market  is  adequately  supplied 
with  milk  or  that  more  orderly  marketing 
conditions  would  result  than  can  reason¬ 
ably  be  expected  from  the  use  of  direct- 
shipped  milk. 

The  record  evidence  establishes  that 
existing  supply  plants  serve  a  useful 
function  in  balancing  an  important  part 
of  the  fluid  milk  needs  of  the  market 
and  in  supplying  milk  of  standardized 
butterfat  content  as  desired  by  certain 
handlers.  They  supply  various  city  proc¬ 
essors  with  milk  as  needed  and  serve  as 
manufacturing  outlets  for  milk  which 
is  in  excess  of  the  weekly  and  seasonal 
needs  of  such  processors.  Ten  of  the  16 
supply  plants  in  operation  at  the  time 
of  the  hearing  were  substantially  in¬ 
volved  in  the  processing  of  manufactured 
dairy  products.  Dairy  farmers  delivering 
to  supply  plants  share  in  the  total  fluid 
milk  sales  of  the  market  throughout  the 
year  since  such  plants  are  pooled  in  rec¬ 
ognition  of  the  service  they  provide  in 
supplying  a  part  of  the  fluid  milk  needs 
of  the  market. 

Although  supply  plants  serve  a  useful 
function,  steps  should  not  be  taken  to 
create  administratively  additional  plants 
merely  to  decrease  the  quantity  of  milk 
that  is  direct-shipped  to  city  plants.  The 
order  establishes  the  class  prices  that  are 
necessary  to  insure  an  adequate  supply 
of  milk  for  the  market  and  to  encourage 
the  movement  of  that  milk  toward  the 
consuming  centers.  Within  the  pricing 
structure,  it  is  expected  that  city  proc¬ 
essors  will  assemble  milk  in  the  most  effi¬ 
cient  manner  to  compete  successfully 
with  other  processors. 

The  conversion  over  the  years  to  di¬ 
rect-shipped  receipts  represents  a  pro¬ 
curement  method  adopted  by  city  proc¬ 
essors  to  reduce  costs  in  obtaining  milk 
supplies.  The  fact  that  they  have  been 
'successful  in  obtaining  direct-shipped 
milk  demonstrates  a  willingness  by  dairy 
farmers  to  supply  milk  on  this  basis. 
Order  provisions  should  not  discourage 
this  marketing  practice. 

Proponents  may  be  disadvantaged 
somewhat  in  supplying  city  plants 
through  supply  plants,  relative  to  direct- 
shipped  milk,  but  this  represents  a  busi¬ 
ness  decision  to  use  pool  supply  plants. 
For  the  most  part,  proponents  have  the 
same  opportunity  as  others  to  supply 
their  accounts  with  direct  shipments  of 
milk.  To  the  extent  that  this  might  re¬ 
sult  in  a  problem  in  pooling  supply  plants, 
revised  shipping  standards  discussed 
herein  under  issue  2(a)  should  provide 
some  relief.  Additionally,  direct  ship¬ 
ments  of  bulk  milk  by  a  cooperative  as¬ 
sociation  in  its  capacity  as  a  handler  are 
included  as  qualifying  shipments  in  pool¬ 
ing  a  group  of  supply  plants.  Further 
changes  concerning  the  pooling  of  a 
group  of  plants  (discussed  under  issue 


2(b) )  will  provide  additional  flexibility 
to  cooperative  association  handlers  that 
operate  supply  plants.  Also,  order  revi¬ 
sions  discussed  imder  issue  3(b)  are 
aimed  at  mitigating  Class  II  assignments 
at  supply  plants  that  result  from  un¬ 
avoidable  Class  II  uses  at  distributing 
plants. 

Although  proponents’  proposal  should 
not  be  adopted,  testimony  on  the  record 
establishes  that  a  revision  of  the  plant 
definition  is  appropriate.  ’The  current 
definition  of  a  plant  prohibits  a  handler 
from  operating  a  reload  point  if  washing 
and  sanitizing  facilities  for  tank  trucks 
are  maintained  and  used  on  the  premises. 
Under  the  order,  such  handler-operated 
facilities  are  treated  as  plants  while  iden¬ 
tical  facilities  operated  by  haulers  are 
treated  as  reload  points. 

Handlers  have  used  two  methods  avail¬ 
able  to  them  under  these  provisions  to 
assemble  milk  for  direct  shipment '  to 
city  plants.  One  cooperative  handler  has 
trucks  washed  at  locations  other  than 
where  milk  is  transferred  to  over-the- 
road  tankers,  while  other  handlers  have 
leased  facilities  to  milk  haulers.  Nine  of 
ten  former  “plants”  are  operated  under 
such  leasing  arrangements  while  one  is 
hauler  owned.  Eight  of  the  nine  that  are 
leased  have  washing  facilities  for  tank 
trucks.  It  should  not  be  necessary  for 
handlers  to  make  such  cumbersome  ad- 
justmmts  to  obtain  direct-shipped  milk. 

The  sanitation  of  tank  trucks,  which  is 
a  necessary  function  associated  with  the 
maintenance  of  a  high  quality  product, 
can  be  performed  at  any  location.  ’The 
performance  of  such  function,  however, 
does  not  sufficiently  distinguish  between 
a  plant  and  a  reload  point.  Handlers 
should  not  be  encouraged  to  engage  In 
poor  sanitaticm  practices  to  operate  a 
reload  point. 

In  delineating  between  plants  and  re¬ 
load  points,  it  is  desirable  to  utilize  cri¬ 
teria  that  reasonably  reflect  the  differ¬ 
ent  functions  that  are  performed  at 
plants  and  reload  points.  In  conjuction 
with  the  use  of  distinguishing  character¬ 
istics,  it  is  desirable  also  to  revise  the 
plant  deflnition  to  delete  the  “handler” 
criterion  as  a  basis  for  determining  plant 
status.  Failure  to  do  so  would  result  in 
a  situation  where  identical  facilities 
could  continue  to  be  treated  as  either 
plants  or  reload  points.  Handlers  would 
still  And, it  necessary  to  lease  facilities 
to  milk  haulers  in  order  to  operate  re¬ 
load  points.  Arrangements  that  cause 
handlers  to  turn  over  the  partial  control 
of  facilities  or  operations,  possibly  re¬ 
sulting  in  a  loss  of  control  over  the  qual¬ 
ity  of  the  product,  should  not  be  en¬ 
couraged. 

A  plant  should  be  a  facility  at  which 
a  dairy  farmer’s  milk  is  received  and 
where  it  is  processed,  packaged  and 
handled  in  such  a  manner  that  the  iden¬ 
tity  of  any  individual  producer’s  milk  is 
not  readily  ascertainable.  The  record 
establishes  that  in  this  market  such  a 
facility  normally  carries  on  manufac¬ 
turing  operations. 

A  witness  for  a  cooperative  association 
stated  that  any  time  milk  is  transferred 
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from  one  tank  truck  to  another,  the  in¬ 
dividual  identity  of  a  producer’s  milk  is 
lost  and,  consequently,  such  location 
should  be  defined  as  a  plant  to  establish 
it  as  a  pricing  point  if  it  is  pooled.  It 
is  possible  that  a  diary  farmer’s  milk 
could  be  transferred  to  more  than  one 
tank  truck  for  shipment  to  different 
plants.  It  is  also  possible  that  a  portion 
of  a  dairy  farmer’s  milk  may  be  held 
overnight  in  a  tank  truck  for  shipment 
the  next  day.  For  the  most  part,  however, 
the  identity  of  a  dairy  farmer’s  milk  has 
been  routinely  ascertained  at  the  reload 
points  serving  the  market.  The  record 
evidence  does  not  establish  any  insur¬ 
mountable  problem  in  this  respect. 

The  degree  to  which  the  individual 
identity  of  milk  can  be  ascertained  de¬ 
creases  at  facilities  where  milk  is  received 
and  manufactured  and  where  stationary 
storage  facilities  are  maintained  and 
used.  Such  facilities  increase  the  likeli¬ 
hood  that  milk  of  dairy  famers  will  be 
commingled  to  a  much  greater  degree. 
In  the  case  of  stationary  storage  facili¬ 
ties,  milk  is  assembled  and  transshinped 
to  a  larger  number  of  processing  plants 
than  is  customary  under  the  operation 
of  a  reload  point.  Such  facilities  may  be 
used  to  accumulate  milk  over  weekends 
and  during  months  of  relatively  greater 
production,  either  for  ultimate  ship¬ 
ment  to  fluid  milk  plants  as  the  need 
arises  or  for  disposition  to  manufactur¬ 
ing  facilities  when  not  needed  in  the 
market  for  fluid  use.  In  this  way  a  bal¬ 
ancing  function,  as  contrasted  to  a  re¬ 
load  function,  is  performed  for  the  mar¬ 
ket.  The  maintenance  and  use  of  sta¬ 
tionary  storage  facilities  thus  provides 
a  reasonable  basis  (in  addition  to  proc¬ 
essing)  for  distinguishing  between  a 
plant  and  a  reload  point. 

In  addition  to  transferring  milk  from 
one  tank  truck  to  another,  certain  other 
functions  should  be  permitted  at  a  re¬ 
load  point.  As  provided  herein,  the  cool¬ 
ing  of  milk,  collection  or  testing  of 
samples,  and  washing  and  sanitizing  of 
tank  trucks  should  be  recognized  as  per¬ 
missible  activities  associated  with  the  op¬ 
eration  of  a  reload  point.  These  activities 
insure  that  high  quality  milk  can  be  di¬ 
rect-shipped  to  pool  distributing  plants. 
To  prohibit  such  practices  would  result 
in  situations  where  handlers  would  be 
encouraged  to  engage  in  practices  that 
are  not  conducive  to  the  maintenace  of 
a  high  quality  product. 

It  is  concluded  that  the  plant  definition 
adopted  herein  provides  a  reasonable 
basis  for  distinguishing  between  a  fa¬ 
cility  that  is  a  plant  and  one  that  is  a 
reload  point.  The  definition  will  provide 
appropriate  flexibility  to  handlers  in 
operating  reload  points  for  the  direct- 
shipment  of  milk  to  pool  distributing 
plants. 

The  supply  plant  provisions  of  the 
order  refer  to  the  plant  definition.  Con¬ 
sequently,  conforming  changes  are  in¬ 
cluded  in  the  supply  plant  provisions  ac¬ 
companying  this  decision  to  carry  out 
the  intent  of  the  adopted  plant  defini¬ 
tion. 

2(a)  Pool  supply  plants — Qualifying 
months  and  shipping  percentages.  Or¬ 


der  provisions  for  pooling  a  supply 
plant  should  be  revised  to  coordinate  the 
shipping  requirements  for  such  plants 
with  the  seasonal  supply-demand  pat¬ 
tern  of  the  New  England  market.  As 
provided  herein,  a  pool  supply  plant 
would  be  a  plant  from  which  in  the 
months  of  August  and  December  at  least 
15  percent,  and  in  the  months  of  Sep¬ 
tember  through  November  at  least  25 
percent,  of  its  total  receipts  of  milk  from 
dairy  farmers’  farms  is  shipped  as  fluid 
milk  products,  other  than  as  diverted 
milk,  to  pool  distributing  plants.  Cur¬ 
rently,  a  supply  plant,  to  be  pooled,  must 
ship  15  percent  of  receipts  during  July 
and  25  percent  of  its  receipts  during  Au¬ 
gust  through  November. 

A  proposal  to  amend  the  pooling  re¬ 
quirements  as  provided  herein  was  made 
by  four  cooperative  associations.  It  was 
supported  by  three  additional  coopera¬ 
tives  and  a  proprietary  handler.  One 
cooperative  opposed  the  proposal. 

To  share  in  the  pool  proceeds  of  the 
order,  supply  plants  must  demonstrate 
the  ability  to  furnish  market  fluid  milk 
needs  by  shipping  milk  to  pool  distribut¬ 
ing  plants.  The  performance  require¬ 
ments,  however,  must  be  tailored  to  mar¬ 
ket  conditions  to  insure  that  shipments 
to  distributing  plants  are  encouraged 
during  those  months  when  milk  for  fluid 
use  is  most  needed.  Shipments  should 
not  be  encouraged  to  a  greater  degree 
than  necessary  to  satisfy  fluid  milk 
needs,  or  during  those  months  of  rela¬ 
tively  greater  milk  production.  To  do 
so  results  in  uneconomic  movements  of 
milk  to  distributing  plants  solely  for 
pooling  purposes  rather  than  to  meet 
fluid  milk  needs.  Record  evidence  es¬ 
tablishes  that  the  market  supply-de¬ 
mand  pattern  is  such  that  the  current 
order  shipping  requirements  should  be 
revised  to  discourage  uneconomic  move¬ 
ments  of  milk. 

Spokesmen  for  the  proponent  coopera¬ 
tive  associations  and  the  proprietary 
handler  supporting  the  proposal  testified 
that  requiring  supply  plants  to  make 
qualifying  shipments  to  pool  distributing 
plants  in  July  results  in  uneconomic 
backhauls  of  milk.  They  testified  that 
this  occurs  when  milk  shipped  from  a 
supply  plant  to  a  distributing  plant  dis¬ 
places  the  milk  of  other  producers  lo¬ 
cated  closer  to  the  distributing  plant. 
The  “nearby”  milk  must  then  be  shipped 
back  to  the  supply  plant  or  diverted  to 
other  plants  for  manufacturing. 

The  month  of  July  should  be  replaced 
with  December  as  a  month  in  which 
supply  plants  are  required  to  make  ship¬ 
ments  to  pool  distributing  plants.  Milk 
production  during  July,  although  de¬ 
clining  seasonally  from  peak  production 
months,  is  still  relatively  high  with  re¬ 
spect  to  sales  of  fluid  milk  products.  In 
contrast,  December  is  a  month  of  rela¬ 
tively  low  production  and  greater  fluid 
milk  sales.  During  the  period  1970 
through  1976,  average  daily  deliveries  by 
producers  serving  the  New  England 
markets  were  greater  in  July  than  De¬ 
cember,  except  for  1972,  while  receipts  of 
producer  milk  used  in  Class  I  were 


greater  in  December  than  in  July  during 
the  entire  period.  The  Class  I  utiliza¬ 
tion  of  producer  milk  during  the  two 
months  highlights  the  relationship  of 
sales  to  receipts  and  establishes  the  need 
to  utilize  December  rather  than  July  as 
a  qualifying  month.  For  the  1970  through 
1976  period,  producer  milk  in  Class  I 
averaged  57.6  percent  for  July  compared 
to  67.3  percent  for  December .- 

A  cooperative  association  opposed  the 
deletion  of  July  as  a  qualifying  month. 

A  spokesman  stated  that  it  is  preferable 
to  pool  supply  plants  in  July  rather  than 
in  August  because  production  is  declining 
in  August.  With  higher  production  levels 
in  July,  the  spokesman  claimed,  the  co¬ 
operative  can  pool  its  supply  plants  with¬ 
out  impairing  the  efficiency  of  its  manu¬ 
facturing  plants  through  reduced  vol¬ 
ume  that  results  from  making  shipments 
to  distributing  plants.  However,  ship¬ 
ments  should  be  required  when  milk  is 
needed  to  meet  fluid  milk  sales,  and  not 
when  it  is  convenient  to  pool  a  plant 
without  impairing  manufacturing  ef¬ 
ficiency.  Deleting  July  as  a  qualifying 
month  for  supply  plants  will  promote 
more  orderly  marketing  conditions  in 
that  shipments  to  distributing  plants 
will  not  be  required  at  a  time  when  sup¬ 
ply  plants  normally  are  not  needed  to 
supplement  fluid  milk  needs. 

August  marks  the  beginning  of  the 
period  when  supply  plants  should  "be  en¬ 
couraged  to  make  shipments  to  distrib¬ 
uting  plants.  Average  daily  deliveries  by 
producers  in  August  were  lower  than  in 
July  during  the  entire  1970  through 
1976  period.  Class  I  utilization  of  pro¬ 
ducer  milk  in  August  was  greater  than 
in  July  for  the  same  period.  Also,  Au¬ 
gust  is  the  beginning  of  the  period  when 
production  is  encouraged  to  meet  mar¬ 
ket  needs  under  the  market’s  seasonal 
incentive  plan. 

The  order  currently  requires  that  sup¬ 
ply  plants  must  ship  25  percent  of  re¬ 
ceipts  to  distributing  plants  in  August. 
This  requirement  should  be  reduced  to 
15  percent  of  receipts  in  recognition  of 
the  fact  that  there  is  a  lesser  need  for 
supply  plants  to  supply  fluid  milk  needs 
in  August  than  during  other  months  of 
the  qualifying  period.  Class  I  sales  and 
the  utilization  of  producer  milk  in  Class 
I  in  August  were  lower  than  in  any  of 
the  other  months  of  September  through 
December  during  the  entire  1970  through 
1976  period.’  Schools  open  at  or  shortly 
after  the  end  of  August;  consequently, 
fluid  milk  sales  do  not  increase  signifi¬ 
cantly  until  September. 

Likewise,  the  shipping  requirement  for 
December  should  be  15  percent  of  re¬ 
ceipts  rather  than  the  25  percent  of  re¬ 
ceipts  that  currently  applies  during  the 
months  of  September  through  Novem¬ 
ber.  Although  fluid  milk  sales  are  rela¬ 
tively  high  in  December,  compared  to 


’  Official  notice  Is  taken  of  the  Market  Ad¬ 
ministrator’s  "Monthly  Statistical  Report” 
for  December  1976. 

3  Official  notice  Is  taken  of  the  Market 
Administrator's  ‘Monthly  Statistical  Report” 
for  October  and  November  1976. 
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August,  fluid  milk  processing  plants 
operate  on  a  curtailed  basis  during  the 
holiday  season,  a  period  of  relatively  low 
sales.  As  a  result,  the  balancing  function 
of  supply  plants  in  disposing  of  milk  is 
substantial  during  this  period.  A  lower 
shipping  requirement  is  appropriate  to 
preclude  the  ixjssibUity  of  imeconomic 
shipments  of  milk  during  December. 

A  cooperative  association  that  opposed 
the  use  of  December  as  a  qualifying 
month  did  so  for  essentially  the  same 
reasons  that  proponents  proposed  a 
lower  shipping  requirement  for  Decem¬ 
ber  than  in  other  months.  A  witness  rep¬ 
resenting  the  association  testified  that 
the  cooperative’s  city  manufacturing 
plants  are  usually  operated  at  capacity 
during  the  holiday  season.  Therefore, 
the  cooperative  must  leave  as  much  milk 
as  possible  at  country  plants  for  manu¬ 
facturing. 

December  is  a  month  that  contains 
periods  of  both  high  and  low  sales.  Due 
to  periods  of  high  sales,  supply  plants 
should  be  required  to  make  shipments  to 
processing  plants  for  fluid  use.  The  ship¬ 
ping  requirement  should  be  lower  than 
other  months,  however,  for  reasons  pre¬ 
viously  stated. 

The  spokesman  for  the  opposing  co¬ 
operative  stated  that  the  association 
would  have  no  objection  to  the  rwoposed 
pooling  requirements  if  they  aiH)lied  only 
to  plants  in  the  New  Ekigland  states  or 
to  supply  plants  that  are  currently 
pooled  under  the  order.  The  association 
suggested  that  higher  shipping  require¬ 
ments  (such  as  50  percent  of  receipts) 
b^  applied  to  any  new  plants  that  might 
begin  supplying  the  market.  Apparently 
the  cooperative  is  concerned  that  the 
proposed  pooling  standards  could  result 
in  the  pooling  of  additional  supply 
plants,  thereby  decreasing  the  utilization 
of  producer  milk  to  the  detriment  of 
dairy  farmers  who  have  historically 
served  the  mau'ket. 

There  is  no  evidence  that  the  moderate 
reduction  in  shipping  requirements  from 
current  levels  would  result  in  additional 
plants  becoming  pooled  under  the  New 
England  order.  Prospectively,  however,  if 
additional  plants  should  begin  supplying 
the  market,  they  should  acquire  pool 
plant  status  on  the  same  basis  as  plants 
that  are  currently  serving  the  market. 
There  is  no  basis  in  the  record  of  this 
proceeding  to  provide  a  different  stand¬ 
ard  for  any  new  plants  than  those  that 
apply  to  current  pool  plants.  The  ix>oling 
requirements  for  a  supply  plant  as  pro¬ 
posed  by  proponents,  and  as  provided 
herein,  will  promote  more  orderly  mar¬ 
keting  conditions  and  encourage  the 
movement  of  milk  to  pool  distributing 
plants  for  fluid  use  when  it  is  needed 
most. 

Additional  changes  are  necessary  to 
place  other  provisions  of  the  order  in 
conformity  with  the  intent  of  the 
adopted  '"pooling  requirements.  ITie 
change  in  the  qualif3dng  period  for 
supply  plants  necessitates  a  conform¬ 
ing  change  in  provisions  that  estid)- 
lish  the  period  during  which  supply 
plants  can  attain  automatic  pool  plant 


status.  Supply  plants  are  not  re¬ 
quired  to  make  qualifying  shipments 
during  those  months  when  milk  is 
not  needed  at  distributing  plants  if  they 
have  served  the  market  fluid  milk  needs 
during  months  of  relatively  short  supply. 
Marketing  conditions  that  establish  the 
need  to  revise  the  qualifying  months  also 
establish  the  need  to  revise  the  automat¬ 
ic  pooling  period  (from  December 
through  June  to  January  through  July) 
to  reflect  the  months  when  miilk  nor¬ 
mally  is  not  needed  at  distributing 
plants.  Conforming  changes  are  also 
made  in  the  “dairy  farmer  for  other 
markets”  provisions  since  the  application 
of  such  provisions  is  related  to  the  rela¬ 
tively  short  and  flush  production  periods 
of  the  year  that  determine  the  basis  for 
the  qualifying  and  automatic  pooling 
months. 

2(b)  Pool  supply  plants — System  pooU 
ing.  The  “system  pooling"  provisions  of 
the  order  should  be  revised  to  discourage 
uneconomic  movements  of  milk. 

The  order  now  provides  a  handler  with 
the  opportunity  to  pool  a  supply  plant 
system  during  the  qualifying  period.  A 
plant  system  may  be  pooled,  in  lieu  of 
pooling  individual  plants,  by  meeting 
three  conditions.  First,  the  handler’s 
written  request  for  continuation  of  pool 
supply  plant  status,  which  the  plant  held 
(mder  his  operation  in  the  preceding 
month,  must  be  received  by  the  market 
administrator  on  or  before  the  16th  day 
of  the  month.  Second,  the  group  of 
plants,  considered  as  a  unit,  must  meet 
the  shipping  requirements  established  for 
individual  plants  during  the  month. 
Third,  each  plant  in  the  group  must 
meet  the  shipping  requirements  for  pool¬ 
ing  during  one  of  the  qualifying  months. 

’The  pooling  provisions  provided  herein 
delete  the  requirement  that  each  plant  in 
a  grroup  must  meet  the  shipping  percent¬ 
age  for  one  of  the  qualifying  months.  In 
place  of  this  condition,  each  plant  should 
ship  at  least  5  percent  of  its  total  receii)ts 
of  milk  from  dairy  farmers'  farms  as 
fluid  milk  products,  other  than  as  di¬ 
verted  milk,  to  pool  distributing  plants  in 
one  of  the  qualifying  months.  Also,  a 
procedure  is  established  to  terminate 
pool  plant  status  if  the  group  of  plants 
does  not  meet  the  shipping  requirement 
for  any  given  month.  Termination  of 
pool  plant  status  should  be  limited  to  the 
least  number  of  plants  that  will  result 
in  the  remaining  plants  in  the  group 
meeting  the  shipping  requirement.  If  the 
termination  of  pool  plant  status  becomes 
necessary,  the  handler  should  be  per¬ 
mitted  to  designate  which  plants  shall 
continue  to  have  pool  plant  status  for  the 
month. 

A  proposal  to  amend  the  system  pool¬ 
ing  provisions  of  the  order  was  made 
by  a  proprietary  handler  serving  the 
market.  Ilie  proposal  would  delete  the 
requirement  that  each  plant  in  a  group 
must  pool  individually  during  one  of  the 
qualifying  months.  As  proposed,  indi¬ 
vidual  plants  in  a  group  would  not  be 
required  to  make  any  shipments  to  pool 
distributing  plants.  However,  each  plant 
in  the  group  would  have  to  have  been 


lx)oled  under  the  handler’s  operation  in 
three  or  more  months  of  August  through 
December  of  the  preceding  year  rather 
than  the  previous  month  as  currently 
provided.  At  the  hearing,  proponent 
modified  the  proposal  to  provide  that 
each  plant,  in  order  to  pool  in  December, 
must  have  shipped  fluid  milk  products 
to  pool  distributing  plants  during  two 
of  the  preceding  11  months. 

A  witness  representing  the  Richmond 
Cooperative  Association  (which  is  a 
member  of  the  Green  Mountain  Cooper¬ 
ative  Federation,  Inc.),  supported  the 
modified  proposal  if  other  proposals  con¬ 
sidered  under  issues  3  (a),  (b),  and  (c) 
were  adopted.  The  cooperative’s  support 
was  contingent  also  on  a  modification 
of  the  proposal  to  provide  that  all  plants 
in  the  group  would  need  to  demonstrate 
a  clear  association  with  pool  distributing 
plants  at  least  sometime  during  the  pre¬ 
vious  12  months.  Further,  the  coopera¬ 
tive’s  spokesman  stated  that,  if  the  pro¬ 
posal  were  adopted,  some  means  should 
be  established  to  give  the  market  admin¬ 
istrator  the  authority  to  call  upon  a  han¬ 
dler  to  ship  milk  at  any  time  during  the 
qualifying  period  if  the  market  admin¬ 
istrator  determines  that  milk  from  such 
plant  is  needed. 

In  a  post-hearing  brief,  four  other 
cooperatives  affiliated  with  the  Green 
Mountain  Federation  supported  the 
above  position.  In  its  brief,  Yankee  Milk 
also  indicated  that  it  had  no  objection 
to  the  proposal  if  it  were  modified  to 
deny  system  pooling  to  plants  not  meet¬ 
ing  health  requirements  and  to  require 
periodic  shipments  to  the  fluid  market. 

The  thrust  of  proponent’s  case  is  that 
uneconomic  movements  of  milk  result 
when  an  individual  plant  in  a  group  is 
required  to  meet  the  shipping  percentage 
during  one  of  the  qualifidng  months. 
Proponent  points  out  that  shipping  re¬ 
quirements  for  individual  plants  in  a 
group  do  not  result  in  a  change  in  the 
total  volume  of  milk  that  must  be  shipped 
to  distributing  plants  from  the  group. 
Proponent  contends  that  individual  plant 
requirements  (when  considering  a  group 
of  plants)  serve  no  useful  purpose  and 
do  not  result  in  a  benefit  to  the  market. 

Proponent  operates  a  system  of  5  pool 
supply  plants  to  furnish  the  fluid  milk 
needs  of  its  city  distributing  plants. 
Three  of  the  supply  plants  have  substan¬ 
tial  manufacturing  capacity  and  are  lo¬ 
cated  in  Zones  21,  22,  and  25.  The  re¬ 
maining  two,  which  are  receiving  opera¬ 
tions  only,  are  located  closer  to  Boston 
in  Zones  16  and  20.  For  the  most  part, 
shipments  from  the  two  plants  closest 
to  the  market  center  would  be  sufficient 
to  qualify  proponent’s  group  of  plants 
for  pooling  purposes.  However,  xmder 
current  provisions,  each  of  the  more  dis¬ 
tant  plants  is  required  to  meet  the  ship¬ 
ping  requirements  during  one  of  the 
qualifying  months. 

Milk  shipments  for  pooling  purposes 
from  distant  plants  displace  milk  that  is 
assembled  at  the  nearer  supply  plants. 
’Die  nearer  milk,  which  is  then  in  excess 
of  the  distributing  plants’  fluid  milk 
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needs,  must  be  directed  to  other  plants 
for  manufacturing.  In  some  cases  it  is 
necessary  to  ship  such  milk  back  to  the 
manufacturing  supply  plant  from  which 
qualifying  shipments  were  made. 

The  record  establishes  the  degree  to 
which  shipments  were  made  from  pro¬ 
ponent’s  three  most  distant  supply  plants 
during  the  qualifying  months  of  1974 
through  1976.  Shipments  were  made  to 
supplement  the  fluid  milk  needs  of  the 
distributing  plants  but,  to  a  substantial 
degree,  they  were  unnecessary  in  that 
they  were  made  solely  for  pooling  pur¬ 
poses.  Although  proponent  did  not  docu¬ 
ment  the  degree  to  which  backhauls  ac¬ 
tually  took  place,  it  is  reasonable  to  con¬ 
clude  that  the  potential  for  such  un¬ 
economic  movements  is  substantial.  In 
this  connection,  a  witness  representing 
a  cooperative  association  testified  that 
it  was  necessary  to  backhaul  milk  from  a 
Zone  17  supply  plant  to  a  Zone  20  man¬ 
ufacturing  supply  plant  when  it  chose  to 
qualify  the  latter  plant  for  pooling.  Other 
witnesses  also  testifled  t^t  backhauls 
occur,  although  actual  data  w’ere  not 
presented  to  quantify  the  extent  of  such 
occurrences. 

Even  if  backhauls  did  not  result,  ship¬ 
ments  from  distant  plants  should  not  be 
required  when  qualifying  shipments  can 
be  made  from  plants  that  are  located 
closer  to  the  consuming  centers  of  the 
market.  Removal  of  the  requirement  that 
each  plant  in  a  group  meet  the  shipping 
percentage  for  one  of  the  qualifying 
months  will  provide  proponent,  and 
others  in  like  circumstances,  with  the 
opportunity  to  supply  the  needs  of  dis¬ 
tributing  plants  from  the  most  economi¬ 
cally  located  areas. 

Cooperative  associations,  if  they  so 
choose,  can  pool  a  group  of  plants  to  sup¬ 
ply  the  needs  of  distributing  plants  on  a 
more  economical  basis.  Under  the  order, 
cooperatives  can  include  within  a  group 
of  plants  direct  shipments  of  bulk  milk 
from  farmers  to  pool  distributing  plants, 
for  which  shipments  an  association  is  the 
handler.  Direct  shipments  to  distribut¬ 
ing  plants  by  a  cooperative  in  its  capacity 
as  a  handler  demonstrate  active  per¬ 
formance  by  the  association  in  meeting 
the  fluid  milk  requirements  of  the  mar¬ 
ket.  Shipments  from  individual  plants  in 
a  group  should  not  be  necessary  for  pool¬ 
ing  purposes  if  the  over-all  performance 
of  the  group  meets  the  pooling  criteria 
that,  in  conjunction  with  other  provi¬ 
sions,  a.ssure  an  adequate  supply  of  milk 
to  meet  market  fluid  milk  needs. 

Although  it  is  neither  necessary  nor 
economical  to  require  that  each  indi¬ 
vidual  plant  in  a  group  meet  the  pooling 
requirements  in  one  month,  some  ship¬ 
ments  are  necessary.  If  shipments  were 
not  required,  individual  plants  could  be 
pooled  in  a  group  indefinitely  without 
any  assurance  that  the  plants  are  in  fact 
maintaining  the  necessary  health  ap¬ 
proval  for  the  fluid  market.  The  order 
t}re.sently  does  not  require  as  a  condition 
for  pooling  that  a  plant  be  approved  by 
.some  health  authority.  This  has  not  been 
necessary  since  all  pool  plants  must  sup¬ 
ply  the  fluid  market  in  some  manner  and 


thus  necessarily  must  maintain  the 
health  approval  required  by  local  juris¬ 
dictions.  However,  if  a  supply  plant  in  a 
handler’s  system  were  not  required  to 
make  any  shipments,  there  would  be  no 
incentive,  particularly  in  the  case  of  a 
manufacturing  plant,  to  maintain  health 
approved  for  the  fluid  market. 

The  required  shipment  of  milk  to  pool 
distributing  plants  is  the  only  manner 
available  on  the  basis  of  this  record  to 
demonstrate  that  a  plant  is  actually 
eligible  to  furnish  a  portion  of  the  fluid 
milk  needs  of  the  market. 

Proponent’s  modification  would  re¬ 
quire  that  each  plant  in  a  group  ship 
milk  to  distributing  plants  during  any 
two  months  of  January  through  Novem¬ 
ber  in  order  to  pool  in  December.  Ihe 
amoimt  that  would  have  to  be  shipped, 
however,  was  not  specified. 

Under  the  modification,  any  shipment 
by  a  plant  (even  a  few  gallons)  would 
qualify  it  for  pooling  purposes.  This 
minimum  or  “token”  shipment  would  not 
provide  sufficient  performance  by  the 
plant  to  demonstrate  its  ability  to  serve 
the  fluid  market.  Further,  an  unspecified 
shipping  requirement  would  result  in  dif¬ 
fering  minimum  degrees  of  performance 
among  handlers.  A  specified  shipping  re¬ 
quirement  should  be  applied  that  will  re¬ 
sult  in  equal  treatment  among  handlers. 
Accordingly,  the  order  should  provide 
for  a  specified  percentage  of  receipts  Uiat 
results  in  more  than  a  "token”  shipment 
but  does  not  result  in  the  mieconomic 
backhaul  of  substantial  quantities  of 
milk.  The  demonstration  of  an  ability  to 
perform  should  be  made  during  those 
months  when  milk  is  most  likely  to  be 
needed  to  meet  fluid  milk  needs  (i.e.,  the 
qualifying  months)  rather  than  during 
months  when  additional  shipments  are 
not  necessary  to  meet  the  demand  for 
fluid  milk. 

It  is  concluded  that  each  plant  should 
be  required  to  ship  at  least  5  percent  of 
its  receipts  to  pool  distributing  plants 
during  one  of  the  mcmths  of  August 
through  December  in  order  to  pool  in  a 
group  of  plants.  Such  shipping  require¬ 
ment  is  reasonable  in  that  it  encourages 
neither  token  shiinnents  nor  uneccmomic 
movements  of  milk. 

The  requirement  that  each  plant  in  a 
group  must  have  been  pooled  under  the 
handler’s  operation  in  the  preceding 
month  should  be  continued  rather  than 
the  proposed^ three  or  more  months  of 
the  August  through  December  period  (rf 
the  previous  year.  No  evidence  was  pre¬ 
sented  from  which  it  might  be  concluded 
that  the  adopticm  of  a  more  restrictive 
pooling  requirement  would  be  aiH>r(W>ri- 
ate.  Also,  there  is  no  basis  in  the  record 
for  a  provision  to  “call”  <Mi  milk  frwn 
supply  plants.  The  provisions  provided 
herein  for  pooling  a  group  (rf  plants  will 
not  result  in  any  reducti<m  from  the  to¬ 
tal  volume  of  milk  that  would  otherwise 
be  shipped  by  individual  supply  plants 
to  fluid  milk  plants. 

3(a).  Assignment  provisions — Assign¬ 
ment  of  handlers’  receipts  to  utilization. 
The  current  order  sequence  for  assign¬ 
ing  receipts  of  milk  from  producers  and 


plants  to  a  distributing  plant’s  Class 
I  utilization  should  be  continued.  Under 
this  procedure,  milk  received  at  a  pool 
distributing  plant  from  producers  is  as¬ 
signed  to  Class  I,  except  for  a  limited 
assignment  of  such  milk  to  Class  n,  prior 
to  the  assignment  of  any  receipts  from 
pool  plants.  Any  Cflass  I  use  remaining 
after  the  assignment  of  producer  receipts 
is  assigned  to  receipts  of  fluid  milk  frcHn 
pool  plants  in  sequence,  beginning  with 
the  plant  in  the  zone  nearest  to  Boston. 

These  provisions  became  effective  on 
April  1,  1976,  when  the  Boston  Regional 
and  Connecticut  orders  were  merged  to 
form  the  current  New  England  order. 
Previously,  supply  plant  milk  under  the 
Boston  R^onal  order  was  assigned  to 
a  handlers’  Cflass  I  utilization  at  his  dis¬ 
tributing  plant  before  the  assignment  of 
producer  milk,  if  the  milk  had  been  re¬ 
ceived  from  a  plant  operated  by  an¬ 
other  handler.  Milk  that  was  received 
from  the  handler’s  own  supply  plant  was 
asisgned  to  any  remaining  Cflass  I  use 
after  the  assignment  of  producer  receipts 
to  Class  I  milk. 

The  reasons  for  the  change  in  the 
sequence  in  which  these  two  sources 
of  milk  are  assigned  to  Class  I  use  were 
set  forth  in  the  Assistant  Secretary’s 
final  decision  issued  on  January  26.  1976 
(41  FR  4456) .  Official  notice  is  taken  of 
such  decision. 

Under  current  order  provisions,  re¬ 
ceipts  from  a  supply  plant  at  a  distribut¬ 
ing  plant  are  assigned,  with  limited  ex¬ 
ception,  to  Class  II  use  if  the  volume  of 
producer  receipts  exceeds  the  volume  of 
Class  I  use  at  the  distributing  plant.  This 
results  in  such  shipments  b^g  priced 
as  Class  n  milk  at  the  supply  plant.  As 
preivously  stated.  Class  n  location  ad¬ 
justments  do  not  reflect  the  cost  of 
transporting  milk  in  bulk  form  from  out¬ 
lying  areas  to  the  consiuning  centers  of 
the  market.  Consequently,  either  the  dis¬ 
tributing  plant  or  the  supply  plant  (h>- 
erator  must  absorb  that  portion  of  the 
transportation  cost  that  is  not  refletced 
in  Class  n  location  adjustments. 

Four  cooperative  associations  c(mtend 
that  milk  from  supply  plants  should 
not  be  assigned  to  a  distributing  plant's 
Class  II  use  during  the  months  when 
supply  plants  must  make  shipments  to 
distributing  plants  to  attain  pool  plant 
status.  They  proposed  that  during  August 
through  December  milk  that  is  received 
at  a  pool  distributing  plant  from  a  sup¬ 
ply  plant  be  assigned  to  Class  I  use  prior 
to  ^e  assignment  of  milk  that  is  re¬ 
ceived  at  the  distribution  plant  directly 
from  producers.  In  this  way,  the  appli¬ 
cation  of  Class  I  location  adjustments 
would  cover  the  cost  of  transporting 
bulk  milk  from  the  supply  plant  to  the 
distributing  plant  for  pooling  purposes. 
The  proposal  was  suw>orted  by  three  ad¬ 
ditional  cooperative  associations,  while 
one  cooperative  opposed  it. 

A  proprietary  handler  who  operates 
distributing  plants  in  the  nearby  plant 
zone  and  5  supply  plants  also  supported 
the  proposal,  but  for  all  months  of  the 
year  ratoer  than  just  during  the  qualify¬ 
ing  months.  The  handler  testifled  that 
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his  cost  for  Class  II  milk  received  from 
the  supply  plants  is  greater  than  that 
of  other  plant  operators  who  rely  on 
only  direct-shipp^  milk.  He  testified 
that  a  change  in  the  assignment  sequence 
would  make  the  Class  II  “set-aside”  pro¬ 
visions  unnecessary  (discussed  under  is¬ 
sue  3(b) )  and  would  permit  the  class  as¬ 
signment  of  interplant  transfers  to  be 
known  in  advance.  The  handler  con¬ 
tended  that  current  assignment  provi¬ 
sions  can  result  in  the  inconvenience  of 
billing  adjustments  on  some  inter¬ 
handler  sales  because  the  classification 
of  such  sales  is  not  known  imtil  after 
audit  by  the  market  administrator.  He 
testified  that  adoption  of  the  proposed 
assignment  sequence  would  reduce  the 
present  incentive  for  distributing  plante 
to  receive  direct-shipped  milk.  Apparent¬ 
ly,  this  is  the  chief  objective  of  pro¬ 
ponents. 

The  operator  of  a  supply  plant 
normally  will  not  find  it  advantageous 
to  ship  milk  to  distributing  plsuits  hi  the 
consuming  centers  of  the  market  unless 
he  can  recover  the  transportation  cost 
on  all  of  the  milk  involved.  It  is  to  his 
benefit,  therefore,  to  seek  a  buyer  who 
has  essentially  only  Class  I  uses.  Often, 
however,  the  buyer  is  interested  in  ob¬ 
taining  milk  for  other  than  Class  I  use. 
This  stems  from  the  fact  that  “soft” 
products,  such  as  cottage  cheese  and 
yogurt,  are  commonly  processed  in  con¬ 
junction  with  fluid  milk  operations. 

Handlers  in  the  New  England  market, 
including  the  proprietary  handler  sup¬ 
porting  the  proposal,  have  Class  II  op¬ 
erations  associated  with  city  distributing 
plants.  To  the  extent  that  they  require 
milk  for  Class  II  use,  they  should  expect 
to  bear  the  cost  of  moving  it  to  the  city, 
unless  they  can  attract  on  a  direct- 
shipped  basis  individual  producers  whose 
alternative  markets  are  less  attractive. 
The  record  establishes  that,  to  a  large 
degree,  city  plants  have  been  able  to  ob¬ 
tain  supplies  of  milk  for  all  uses  on  a 
direct-shipped  basis  from  producers.  In 
such  instances,  the  individual  producers 
pay  the  cost  of  moving  the  milk  to  the 
market.  As  previously  stated  in  this  de¬ 
cision,  this  market  practice  should  not 
be  discouraged. 

A  reversal  of  the  assignment  priority 
as  requested  by  cooperative  associations 
and  the  proprietary  handler  would  lower 
the  total  pool  value  of  milk  by  shifting 
the  pricing  point  for  quantities  of  Class 
I  milk  from  the  city  plant  to  the  country 
supply  plant.  In  effect,  the  pool  value  of 
milk  would  be  used  to  subsidize  trans¬ 
portation  costs  on  milk  moved  from  sup¬ 
ply  plants  to  distributing  plants  for  other 
than  Class  I  use.  This  would  lower  the 
total  payment  for  milk  to  all  producers 
in  the  market.  As  stated  decisively  in  the 
Assistant  Secretary’s  decision  of  Janu¬ 
ary  26,  1976  (41  PR  4456),  pool  funds 
should  not  be  used  to  encourage  the  ship¬ 
ment  of  supply  plant  milk  to  city  plants 
for  other  than  Class  I  use. 

The  fact  that  supply  plants  must  make 
shipments  to  distributing  plants  to  at¬ 
tain  pool  status  does  not  provide  a  sound 
basis  for  preferential  assignment  of  sup¬ 
ply  plant  receipts  to  a  distributing 


plant’s  Class  I  use.  It  should  be  recog¬ 
nized  that  by  pooling  their  supply  plants, 
cooperative  associations  and  handlers 
derive  a  substantial  benefit  in  that  they 
are  able  to  return  to  their  producers  a 
share  of  the  total  Class  I  sales  in  the 
market  on  a  year  roxmd  basis  through  a 
relatively  limited  association  of  milk 
supplies  with  the  fluid  market.  Moreover, 
if  the  required  shipments  from  supply 
plants  to  distributing  plants  are  not 
needed  for  Class  I  use,  as  evidenced  by 
their  assignment  to  Class  II  adjustments 
should  be  made  in  the  shipping  stand¬ 
ards  rather  than  in  the  assignment  pro¬ 
visions.  In  this  regard,  the  pooling  re¬ 
quirements  for  supply  plants  provided 
herein  are  designed  to  eliminate  the  un¬ 
necessary  and  unecomonic  shipments 
that  have  been  made  solely  for  pooling 
purposes.  ’These  pooling  provisions  co¬ 
ordinate  more  effectively  the  shipping 
requirements  with  the  fluid  milk  needs 
of  the  market. 

’The  fact  that  billing  adjustments  on 
inter-handler  sales  have  occurred  does 
not  provide  a  compelling  basis  to  adopt 
the  proposal.  Accordingly,  for  the  fore¬ 
going  reasons,  the  proposal  is  denied. 

3(b).  Assignment  provisions — Class  II 
set-aside.  ’The  “set-aside”  for  butterfat 
should  be  increased  to  25  percent  of  but¬ 
terfat  in  Class  I  route  disposition  or  the 
remaining  Class  n  butterfat,  whichever 
is  less.  ’The  rate  currently  provided  in 
the  order  should  be  retained  for  skim 
milk. 

Under  current  order  provisions,  a 
limited  quantity  of  producer  receipts  at  a 
pool  distributing  plant  (which  plant  also 
receives  bulk  fluid  milk  products  from 
pool  plants  located  outside  the  nearby 
plant  zone)  are  assigned  to  Class  n  use 
prior  to  assigning  the  remainder  of  such 
receipts  to  Class  I  use.  ’This  results  in 
the  assignment  of  an  equivalent  amount 
of  bulk  receipts  from  pool  plants  to  Class 
I  use.  ’The  quantity  of  receipts  set  aside 
for  Class  II  use  is  limited  to  6  percent  of 
the  distributing  plant’s  Cfiass  I  route  dis¬ 
position  or  the  remaining  Class  n  use, 
whichever  is  less.  ’The  6  percent  maxi¬ 
mum  set-aside  applies  to  both  butterfat 
and  skim  milk. 

It  is  not  reasonable  to  expect  a  distrib- 
uing  plant  to  maintain  100  percent  Class 
I  utilization  of  its  receipts.  Even  a  plant 
that  is  exclusively  engaged  in  the  proc¬ 
essing  of  fluid  milk  products  will  have 
certain  unavoidable  Class  n  uses.  Most 
plants  will  experience  some  Class  n  uses 
resulting  from  standardization  (modifi¬ 
cation  of  the  butterfat  content  of  milk 
received  from  producers  in  preparation 
of  such  milk  for  bottling  uses) ,  shrink¬ 
age  (plant  losses  in  the  processing  and 
packaging  of  milk),  and  route  returns  of 
fluid  milk  products. 

As  indicated  in  the  previous  issue,  a 
handler  operating  a  city  distributing 
plant  who  receives  milk  from  supply 
plants  will  incur  a  greater  cost  for  milk 
in  Class  n  uses  than  a  distributing  plant 
operator  who  receives  all  direct-shipped 
milk.  To  the  extent  that  milk  is  required 
for  substantial  Class  II  uses,  the  handler 
receiving  milk  from  a  supply  plant  must 
expect  to  bear  the  cost  of  moving  it  to 


the  city.  However,  to  the  extent  that 
Class  II  uses  are  unavoidably  associated 
with  the  operation  of  a  distributing  plant 
primarily  engaged  In  the  processing  of 
fluid  milk  products,  the  handler  should 
be  afforded  cost  comparability  with  other 
handlers  who  receive  only  direct-shipped 
milk.  It  was  for  this  reason  that  the  New 
England  order  was  amended  to  provide 
for  a  set-aside  effective  April  1,  1976.  A 
limited  assignment  of  producer  receipts 
to  Class  II  use  provides  for  an  equivalent 
assignment  of  supply  plant  receipts  to 
Class  I  use,  thereby  providing  cost  com¬ 
parability  under  the  order  among  han¬ 
dlers,  whether  they  receive  direct- 
shipped  or  supply  plant  milk,  on  that 
portion  of  Class  n  use  that  cannot  be 
avoided  in  the  operation  of  a  distribut¬ 
ing  plant. 

Pour  cooperative  associations  proposed 
that  instead  of  applying  the  rate  of  set- 
aside  uniformly  to  skim  milk  and  butter¬ 
fat  different  rates  be  applied  to  each 
component  in  determining  the  maximum 
amount  of  producer  receipts  that  should 
be  initially  assigned  to  Class  II  use.  Also, 
they  proposed  that  the  rates  be  varied 
seasonally.  Specifically,  the  proposed  set- 
aside  rates  for  January  through  March 
were  6  percent  of  skim  milk  and  10  per¬ 
cent  of  butterfat  in  the  Class  I  route  dis¬ 
position  of  a  distributing  plant.  During 
April  through  July  they  proposed  10  per¬ 
cent  of  skim  milk  and  14  percent  of  but¬ 
terfat. 

At  the  hearing,  cooperatives  revised 
their  proposal  in  two  respects.  First,  the 
period  January  through  March  was 
changed  to  August  through  March.  Sec¬ 
ond,  they  proposed  that  the  set-aside  be 
applied  at  distributing  plants  receiving 
bulk  fluid  milk  products  from  pool  plants 
located  inside  the  nearby  plant  zone  as 
well  as  at  plants  receiving  such  products 
from  plants  outside  the  nearby  plant 
zone.  Two  cooperatives  supported  the 
proposal,  while  one  cooperative  opposed 
it. 

Proponents  testified  that  a  greater  set- 
aside  rate  is  necessary  for  butterfat  be¬ 
cause  the  butterfat  content  of  producer 
milk  exceeds  the  butterfat  content  of 
milk  in  Class  I  route  disposition.  Conse¬ 
quently,  a  portion  of  the  butterfat  in 
producer  milk  received  by  distributing 
plants  is  in  excess  of  the  butterfat  needed 
for  Class  I  use.  During  October  1975 
through  September  1976,  the  average 
butterfat  content  of  Class  I  products 
ranged  on  a  monthly  basis  from  a  low  of 
2.95  percent  to  a  high  of  3.12  percent, 
compared  to  the  butterfat  test  of  pro¬ 
ducer  milk  which  ranged  monthly  from 
3.56  percent  to  3.77  percent  during  the 
same  period.  For  1976,  the  butterfat  con¬ 
tent  of  Class  I  dispositon  averaged  2.98 
percent  while  the  butterfat  test  of  pro¬ 
ducer  milk  averaged  3.68  percent. 

’The  spokesmen  for  prooonents  also 
testified  that  larger  set-aside  rates  are 
necessary  for  both  butterfat  and  skim 
milk  during  the  months  of  relatively 
greater  milk  production,  i.e.,  April 
through  July.  They  testified  that  during 
this  period  a  greater  proportion  of  sup¬ 
ply  plant  receipts  should  be  assigned  to 
Class  I  use  due  to  the  intensified  bal- 
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ancing  function  performed  by  supply 
plants.  Proponents  claimed  that  dis¬ 
tributing  plants  send  greater  volumes  of 
milk  to  manufacturing  plants  for  surplus 
disposal,  particularly  on  weekends,  while 
supply  plants  ship  milk  to  distributing 
plants  as  needed  during  the  week. 

A  proprietary  handler  proposed  erreater 
set-aside  rates  than  the  cooperative 
associations.  The  handler  proposed  that 
the  set-aside  for  skim  milk  be  set  at  10 
percent  of  Class  I  disposition  during  Au¬ 
gust  through  March  and  15  percent  dur¬ 
ing  April  through  July.  The  proposed 
rate  for  butterfat  was  50  percent  of  but- 
terfat  in  Class  I  route  disposition 
throughout  the  year. 

Information  pertinent  to  consideration 
of  this  issue  is  contained  in  an  exhibit 
prepared  by  the  market  administrator. 
For  April  and  September  1976,  the  ex¬ 
hibit  indicates  the  number  of  ^stribut- 
ing  plants  at  which  the  set-aside  provi¬ 
sions  applied,  the  volume  of  Class  n  but¬ 
terfat  and  skim  milk  assigned  at  such 
plants  to  bulk  receipts  from  supply 
plants,  and  the  minimum  set-aside  per¬ 
centages  that  would  have  been  necessary 
to  preclude  any  assignment  of  Class  n 
milk  at  such  ^strlbutlng  plants  to  re¬ 
ceipts  from  supply  plants. 

Data  contained  in  the  exhibit  do  not 
support  the  claim  that  it  is  necessary  to 
vary  set-aside  rates  seasonally  to  ac¬ 
count  for  greater  milk  production.  In 
fact,  both  the  volumes  of  Class  n  but¬ 
terfat  and  skim  milk  assigned  to  supply 
plants,  and  the  minimum  set-aside  rates 
that  would  have  been  necessary  to  pre¬ 
clude  Class  n  assignments,  were  less  in 
April  than  in  September.  Therefore,  the 
proposals  to  establish  higher  rates  for 
April  through  July  than  August  through 
March  are  denied. 

The  exhibit  also  shows  that,  with  re¬ 
spect  to  butterfat.  the  current  6  perceht 
set-aside  percentage  was  high  enough  to 
preclude  Class  n  assignment  to  supply 
plant  receipts  at  only  one  distributing 
plant  in  each  of  the  months  of  April 
and  September.  An  average  of  these 
computed  percentages  for  19  distribut¬ 
ing  plants  in  April  was  almost  26  percent, 
while  the  average  for  23  plants  in  Sep¬ 
tember  was  28  percent. 

With  resp)ect  to  skim  milk,  the  cur¬ 
rent  6  percent  rate  was  sufBcient  to  pre¬ 
clude  Class  n  assignment  at  13  distribu¬ 
ting  plants  in  April  and  10  plants  in 
September.  The  average  of  the  com¬ 
puted  skim  milk  set-aside  rates  was  6.37 
percent  and  8.96  percent  for  April  and 
September,  respectivsly. 

This  information  does  not  precisely 
identify  the  set-aside  rates  that  should 
be  applied.  It  is  not  intended  that  these 
provisions  should  completely  preclude 
Class  n  assignments  to  receipts  from 
supply  plants.  Rather,  they  are  intended 
to  preclude  Class  n  assignments  that  re¬ 
sult  from  unavoidable  Class  11  uses  that 
are  reaonably  associated  with  the  opera¬ 
tion  of  a  fluid  milk  plant.  However,  the 
fact  that  the  6  percent  set-aside  covered 
all  Class  n  butterfat  at  only  one  distrib¬ 
uting  plant  during  each  of  the  mcmths 
indicates  that  an  increase  is  necessary 
with  respect  to  butterfat  to  cover  un¬ 


avoidable  Class  n  uses  that  are  associ¬ 
ated  with  the  operation  of  a  distribution 
plant. 

A  proprietary  handler  presented  data 
concerning  the  operation  of  one  of  his 
distributing  plants  (which  acounted  for 
most  of  the  Class  n  use  in  the  market 
that  was  assigned  to  supply  plants  during 
April  and  September)  to  support  the 
larger  set-aside  rates  that  he  proposed. 
The  handler  identified  five  categories  of 
Class  n  use  at  the  plant  and  expressed 
such  uses  as  a  percentage  of  CHass  I  dis¬ 
position  of  butterfat  and  skim  milk  for 
November  1975,  and  May  and  September 
1976.  For  the  most  part,  however,  the 
data  are  not  restricted  to  imavoidable 
Class  n  uses  that  result  from  Class  I 
operations.  Actually,  the  handler  wishes 
to  cover  all  Class  n  uses  at  the  plant  to 
prevent  assignment  of  such  uses  to  re¬ 
ceipts  from  his  five  supply  plants.  The 
distributing  plant  has  extensive  Class  n 
use  in  addition  to  Class  I  use. 

The  handler  testified  that  three  of  the 
Class  n  uses  identified  occur  at  practi¬ 
cally  every  distributing  plant,  although 
in  varying  degrees.  Such  uses  are:  (1) 
Shrinkage  and  dumpage;  (2)  disposition 
of  route  returns  and  animal  feed,  and; 
(3)  fluid  milk  products  used  in  cream 
and  soured  cream.  This  last  category,  by 
far,  accounted  for  the  greatest  propor¬ 
tion  of  Class  n  use  for  both  butterfat  and 
skim  milk  at  the  plant.  However,  these 
uses  are  not  imavoidable  Class  II  uses 
that  can  reasonably  be  expected  in  the 
operation  of  a  distributing  plant  that  is 
engaged  primarily  in  the  processing  of 
fluid  milk  products.  The  plant  produces 
substantial  volumes  of  cream  and  re¬ 
ceives  cream  from  the  handler's  supply 
plants. 

Cream  products,  and  other  products 
identified  by  the  handler,  do  not  repre¬ 
sent  unavoidable  Class  n  uses  simply 
because  their  production  is  related  to 
the  same  types  of  equipment  utilized  at 
distributing  plants,  as  suggested  by  the 
handler.  Only  that  portion  of  cream,  or 
excess  butterfat,  that  results  from  the 
need  to  standardize  producer  milk  to 
attain  the  desired  butterfat  content 
of  a  full  line  of  Class  I  products  should 
be  considered  as  an  unavoidable  Class 
n  use. 

As  pointed  out  by  cooperative  associa¬ 
tions,  and  as  supported  by  marketwide 
data,  the  butterfat  content  of  producer 
milk  exceeds  the  butterfat  content  of 
fluid  milk  (Class  I)  products.  A  handler 
receiving  direct-shipped  milk  of  average 
test  from  producers  in  sufBcient  quan¬ 
tities  to  meet  Class  I  needs  will  also  re¬ 
ceive  an  excess  of  butterfat.  A  compari¬ 
son  of  the  average  test  of  producer  milk 
during  1976  (3.68  percent  butterfat) 
with  the  average  test  of  Class  I  products 
(2.98  percent  butterfat)  indicates  that 
excess  butterfat  received  would  repre¬ 
sent  about  23.5  percent  of  the  butterfat 
needed  for  Class  I  sales  in  the  market. 

In  addition  in  imavoidable  Class  n 
use  associated  with  the  difference  in  the 
butterfat  content  of  producer  milk  and 
Class  I  sales,  some  additional  tolerance 
Is  necessary  to  account  for  route  returns 
and  shrinkage.  The  first  two  categories 


of  Class  n  uses  indicated  previously  for 
the  handler’s  plant  ranged  between  1.9 
percent  and  3.8  percent  of  the  plant’s 
Class  I  disposition  of  butterfat.  However, 
the  amounts  are  overstated  to  the  ex¬ 
tent  that  Class  n  products  are  included 
in  the  data.  It  is  determined  that  an  ad¬ 
ditional  1.5  percent  should  be  included 
for  such  unavoidable  Class  H  uses.  A 
total  of  25  percent  of  butterfat  in  Cfiass 
I  disposition  should  represent  the  maxi¬ 
mum  amount  of  butterfat  in  producer 
receipts  that  need  be  set-aside  for  Class 
n  use. 

The  set-aside  rate  for  skim  milk 
should  not  be  changed  from  the  current 
level.  Data  presented  by  the  ixroprietary 
handler  indicate  that  he  would  need  a 
rate  of  about  7-8  percent  to  cover  three 
of  the  Class  n  uses  idenUfled.  However, 
this  tocludes  Class  n  uses  that  result 
from  the  standardization  of  cream,  a 
Class  n  product,  and  should  not  be  in¬ 
cluded  as  an  unavoidable  Class  n  use. 
Consequently,  there  is  no  basis  from 
\(iiich  to  conclude  that  the  current  6 
percent  rate  should  be  revised. 

The  modification  supported  by  co¬ 
operative  associations  that  would  apply 
the  set-aside  provisions  in  the  case  of 
distributing  plants  receiving  milk  from 
pool  plants  either  inside  or  outside  the 
nearby  plant  zone  should  not  be  adopted. 
The  modification  was  proposed  to  ac¬ 
commodate  a  special  situation  involving 
the  pooling  of  a  cooperative  association’s 
distributing  plant  that  is  located  in  the 
nearby  plant  zone.  The  cooperative’s 
distributing  plant  transfers  fluid  milk 
products  to  other  distributing  plants  that 
do  not  always  receive  bulk  fluid  milk 
products  from  plants  located  outside  the 
nearby  plant  zone.  Consequently,  the 
set-aside  provisions  do  not  ai^ly  at  the 
receiving  distributing  plant.  'This  results 
in  a  Class  n  assignment  to  some  of  the 
malk  transferred  from  the  cooperative’s 
distributing « plant.  If  the  set-aside  ap¬ 
plied,  some  of  the  shipments  would  be 
assigned  to  Class  I  use.  which  would  aid 
the  cooperative  in  meeting  the  require¬ 
ment  that  40  percent  of  the  receipts  at  a 
distributing  plant  must  be  used  in  Class 
I  in  order  to  be  pooled  under  the  order. 

The  set-aside  provisions  are  not  in¬ 
tended  to  be  the  means  for  pooling  a 
distributing  plant  under  the  order. 
Therefore,  the  proposal  should  not  be 
adopted  for  the  reasons  advanced  by 
proponent.  If  the  distributing  plant  is 
unable  to  meet  the  pooling  provisions 
for  a  distributing  plant,  such  provisions 
should  perhaps  be  the  subject  of  another 
hearing. 

3(c).  Assignment  provisions — Inven¬ 
tory  variation.  The  order  should  not  be 
amended  to  provide  for  a  special  set- 
aside  of  producer  receiots  in  Class  n  at 
a  pool  distributing  plant  to  accommodate 
an  Increase  in  ending  inventory  of  butter¬ 
fat  and  skim  milk  over  beginning  inven¬ 
tory. 

Under  current  order  provisions,  end¬ 
ing  inventory  of  fluid  milk  products  at  a 
plant  that  receives  milk  directly  from 
producers  or  from  a  cooperative  associa¬ 
tion  in  its  capacity  as  a  handler  is  classi¬ 
fied  in  Class  11.  An  Increase  in  ending  in- 
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ventory  over  beginning  inventory  can  re¬ 
sult  in  the  assignment  of  Class  11  use  to 
receipts  from  supply  plants  at  a  dis¬ 
tributing  plant  that  also  receives  milk 
directly  from  producers. 

Four  cooperative  association’s  pro¬ 
posed  that  the  assignment  provisions  be 
amended  to  prevent  such  Class  n  assign¬ 
ment  to  supply  plant  receipts  that  re¬ 
sults  when  ending  inventory  exceeds  be¬ 
ginning  inventory.  They  contend  that 
inventory  variation,  w'hich  depends 
largely  on  the  quantity  of  milk  packaged 
at  a  plant  on  the  last  day  of  the  month, 
is  becoming  more  pronounced  with  a 
trend  tovrards  fewer  bottling  days  and 
larger  volume  distributing  plants.  They 
contend  further  that,  for  most  city  plant 
handlers,  ending  inventory  consists  of 
packaged  fluid  milk  products  that  are 
distributed  as  such  in  the  following 
month.  In  their  view,  supply  plant  re¬ 
ceipts  should  not  be  assigned  to  Class  n 
use  as  a  result  of  inventory  variation  of 
fluid  milk  products.  Their  proposal  would 
result  in  a  Class  I  assignment  to  supply 
plant  receipts  in  a  volume  equivalent  to 
any  increase  of  ending  inventory  over  be¬ 
ginning  inventory.  Class  I  assignment  to 
receipts  of  milk  received  directly  from 
producers  would  decrease  by  a  corre¬ 
sponding  amount. 

The  proposal  was  submitted  in  con¬ 
junction  with  the  proposal  dealing  with 
the  Class  II  set-aside,  which  was  con¬ 
sidered  under  the  preceding  issue.  Other 
cooperative  associations  and  a  proprie¬ 
tary  handler  supported  the  entire  pro¬ 
posal,  while  one  cooperative  opposed  it. 
However,  no  witnesses  supporting  or  op¬ 
posing  proponents’  proposal  testifled 
speciflcally  with  respect  to  the  assign¬ 
ment  of  inventory  variation. 

As  pointed  out  previously,  an  increase 
in  ending  inventory  depends  primarily 
on  the  quantity  of  milk  processed  on  the 
last  day  of  the  month.  Consequently, 
Class  II  use  that  results  due  to  ending 
inventories  at  a  distributing  plant  that 
is  primarily  engaged  in  the  processing  of 
fluid  milk  products  can  be  construed  to 
represent  an  unavoidable  Class  II  use. 
As  established  in  the  previous  issue,  a 
supply  plant  should  not  receive  a  Class 
11  assignment  on  shipments  to  a  distrib¬ 
uting  plant  for  fluid  use  as  a  result  of 
Class  II  uses  that  cannot  reasonably  be 
avoided.  However,  proponents’  proposal 
would  not  be  limited  in  application  to 
only  those  distributing  plants  that  are 
primarily  engaged  in  the  processing  of 
fluid  milk  products.  It  would  apply  to  all 
distributing  plants  that  receive  milk 
directly  from  dairy  farmers  and  supply 
plants. 

Testimony  on  the  record  of  this  pro¬ 
ceeding  establishes  that  some  distribut¬ 
ing  plants  have  substantial  Class  n  uses. 
Application  of  the  proposal  at  such  a 
plant  would  result  in  a  reduction  of  pool 
proceeds  to  cover  the  cost  of  moving 
milk  to  city  plants  for  other  than  Class 
I  use.  Receipts  of  direct-shipped  milk 
from  producers  should  not  be  assigned  to 
Class  n  use,  and  supply  plant  receipts 
should  not  be  assigned  to  Class  I  use,  as 
a  result  of  increasing  inventories  at  a 
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distributing  plant  that  has  substantial 
Class  II  use.  Since  the  proposal  does  not 
provide  a  basis  to  distinguish  between 
plants  that  are  primarily  engaged  in  the 
processing  of  fluid  milk  products  and 
other  plants,  or  does  not  provide  a  way 
to  limit  such  assignment  to  the  extent 
that  increasing  inventories  would  be  ex¬ 
pected  at  fluid  milk  plants,  it  must  be 
denied  for  the  reasons  stated  in  the  two 
preceding  issues. 

3(d).  Assignment  provisions — Assign¬ 
ment  of  diverted  milk.  A  change  in  order 
provisions  is  necessary  to  clarify  the  ap¬ 
plication  of  assignment  provisions  to 
milk  which  a  handler  has  diverted  to  an¬ 
other  plant.  The  proposed  technical 
change  was  made  by  the  Dairy  Division 
and  it  was  not  opposed  at  the  hearing. 

The  order  now  provides  that  produc¬ 
er  milk  which  is  diverted  by  a  handler, 
including  a  cooperative  association  in  its 
capacity  as  a  handler  for  milk  moved 
from  farms  to  plants,  is  priced  to  the  di¬ 
verting  handler  at  the  zone  location  of 
the  plant  to  which  the  milk  is  diverted. 
However,  for  accountability  purposes 
under  the  order,  milk  that  is  diverted  by 
a  handler  is  considered  to  have  been  re¬ 
ceived  at  the  pool  plant  from  which  the 
milk  was  diverted.  ’The  classiflcation  of 
such  milk  at  the  diverting  plant  is  de¬ 
termined  at  the  plant  of  physical  receipt 
in  accordance  with  the  rules  relating  to 
plant  transfers. 

In  the  absence  of  the  clarifying  change 
adopted  herein,  milk  diverted  from  a  city 
distributing  plant  to  a  distant  manufac¬ 
turing  plant  for  Class  II  use  could  be 
assigned  to  the  diverting  handler’s  Class 
I  use  while  other  milk  received  at  the 
diverting  plant  from  another  city  distrib¬ 
uting  plant  for  Class  I  could  be  assigned 
to  Class  n  use.  This  could  occur  because 
diverted  milk  is  considered  to  be  a  direct 
receipt  of  producer  milk,  and  as  such  it 
is  assigned  to  the  diverting  plant’s  Class 
I  use  prior  to  the  assignment  to  utiliza¬ 
tion  of  milk  received  from  other  plants. 
In  this  situation,  the  assignment  of  di¬ 
verted  milk  to  Class  I  use  would  result  in 
the  assignment  of  receipts  from  the  city 
distributing  plant  to  Class  II  use  even 
though  such  milk  was  delivered  to  the 
city  by  producers  for  Class  I  use  and  in 
fact  was  used  in  fluid  milk  products. 

In  the  circumstances  described,  the  di¬ 
verting  city  plant  handler  would  receive 
a  windfall  since  not  all  of  the  milk  in 
Class  I  use  would  be  priced  at  the  city 
plant.  The  milk  that  was  diverted  for 
Class  II  use  would  be  priced  to  the  di¬ 
verting  handler  as  Class  I  milk,  but  at 
the  location  of  the  distant  plant  where 
it  was  physically  received.  The  Class  I 
price  would  be  40  cents  per  hundred¬ 
weight  less  than  the  city  plant  price  if 
the  milk  were  diverted  to  a  manufactur¬ 
ing  plant  in  the  21st  zone.  On  the  other 
hand,  the  milk  received  from  the  city 
distributing  plant  for  Class  I  use  would 
be  priced  as  Class  II  milk  at  the  city,  or 
5.8  cents  higher  than  the  Class  II  price 
at  the  21st  zone.  This  would  resiilt  in  a 
reduction  of  the  handler’s  pool  value  of 
milk  (34.2  cents  per  hundredweight  on 
the  quantity  diverted)  at  the  expense  of 
producers  supplying  the  market. 


’This  problem  could  occur  in  situations 
where  there  is  insufficient  Class  n  pro¬ 
ducer  milk  assigned  under  §  1001.47(b) 
at  the  plant  of  the  diverting  handler  to 
equal  diversions  of  producer  milk  by 
that  handler  which  must  be  classified  as 
a  Class  n  transfer.  The  change  provided 
herein  would  correct  the  present  techni¬ 
cal  inadequacies  of  the  applicable  order 
provision  by  reserving  sufficient  quanti¬ 
ties  of  receipts  of  milk  to  cover  the  clas¬ 
siflcation  of  diverted  milk.  Also,  it  will 
result  in  pricing  diverted  milk  in  all 
cases  to  the  diverting  handler  in  accord¬ 
ance  with  the  zone  location  of  the  plant 
of  physical  receipt,  and  the  specific  use- 
class  of  the  milk. 

4(a).  Class  II  location  adjustments — 
Increase  the  adjustments.  A  proposal  to 
increase  Class  II  location  adjustments 
should  be  denied. 

A  proprietary  handler  proposed  that 
the  order  Class  II  price  be  adjusted  for 
plant  location  at  the  same  rates  that 
currently  apply  to  Class  I  and  blended 
prices.  'The  proposal  would  increase  the 
Class  n  price  at  plants  located  in  zones 
n^rer  than  the  21st  zone  (201-210  miles 
from  Boston) .  In  the  nearby  plant  zone 
(Connecticut,  Rhode  Island,  and  Massa¬ 
chusetts,  except  Berkshire  County)  the 
Class  n  price  would  be  40  cents  higher 
than  at  Zone  21  plants  and  would  also 
be  34.2  cents  higher  than  the  Class  II 
price  that  currently  applies  at  such  lo¬ 
cations.  Class  II  prices  at  plants  beyond 
the  21st  zone  would  be  decreased  by 
greater  amounts  than  under  current 
provisions.  For  example,  at  the  25th  zone 
the  Class  n  price  would  be  4  cents  lower 
than  the  Zone  21  price,  which  would  also 
represent  a  3.1-cent  reduction  from  the 
current  order  Class  II  price  for  Zone  25. 

Proponent  handler  operates  a  pool  dis¬ 
tributing  plant  in  Zone  4  (between  31 
and  40  milies  from  Boston)  and  receives 
milk  directly  from  dairy  farmers.  In  ad¬ 
dition,  the  handler  balances  his  milk 
requirements  with  receipts  from  various 
pool  supply  plants.  Proponent  processes 
mostly  fluid  milk  products  (Class  I)  but 
also  has  some  Class  II  use  in  cream,  ice 
cream  and  ice  cream  mix. 

Proponent  testified  that  he  is  disad¬ 
vantaged  relative  to  other  distributing 
plants  that  have  Class  II  use  but  receive 
only  direct-shipped  milk.  He  stated  that 
the  disadvantage  results  because  he  pays 
the  transportation  cost  on  supply  plant 
receipts  assigned  to  Class  II  use.  He 
claimed  that  other  processors  who  re¬ 
ceive  only  direct-shipped  milk  do  not  in¬ 
cur  a  transportation  cost  for  milk  in 
Class  II  use  since  producers  pay  the  cost 
of  hauling  milk  to  plants. 

Proponent  testified  that  under  his  pro¬ 
posal  all  distributing  plants  would  be 
affected  equally  for  milk  in  Class  II  use. 
whether  received  on  a  direct-shipped 
basis  or  through  supply  plants.  Addition¬ 
ally,  the  resulting  higher  Class  II  price 
at  plants  in  the  nearby  plant  zone  would 
discourage  the  movement  of  milk  to  city 
plants  for  Class  II  use.  Proponent  noted, 
however,  that  to  the  extent  that  Class 
II  products  would  continue  to  be  proc¬ 
essed  at  higher  price  zones,  dairy  farm¬ 
ers  would  receive  higher  blend  prices. 
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A  witness  representing  a  cooperative 
association  member  of  the  Green  Moun¬ 
tain  Cooperative  Federation,  Inc.,  testi¬ 
fied  in  opposition  to  the  proposal.  The 
witness,  however,  agreed  with  the  intent 
of  the  proposal,  to  promote  equity  in 
Class  II  costs  between  dealers  who  pur¬ 
chase  supply  plant  milk  and  those  who 
receive  direct-shipped  milk.  Hie  witness 
further  indicated  that  some  increase  was 
necessary  in  Class  n  location  adjust¬ 
ments  but  that  application  of  the  en¬ 
tire  40-cent  Class  I  location  adjustment 
to  Class  II  milk  in  the  nearby  plant  zone 
would  have  an  adverse  affect  on  manu¬ 
facturing  operations  that  compete  for 
sales  of  products  in  a  national  market. 

The  Green  Mountain  Cooperative  Fed¬ 
eration,  in  its  post-hearing  brief,  reiter¬ 
ated  the  preceding  position.  In  addition, 
it  is  the  Federation’s  view  that  Class  n 
location  adjustments  should  reflect  the 
cost  of  moving  manufactured  products 
to  city  markets,  rather  than  biUk  haul¬ 
ing  costs.  They  further  indicated  that 
the  proposal,  if  adopted,  would  provide 
a  strong  incentive  to  all  handlers  to  avoid 
having  Class  n  milk  priced  at  nearby 
plants.  Attempts  to  minimize  Class  11 
use  at  such  plants,  they  conclude,  would 
leave  many  producers,  currently  supply¬ 
ing  nearby  plants,  without  a  market. 

A  proprietary  handler  who  operates 
two  pool  distributing  plants  in  the  near¬ 
by  plant  zone,  with  significant  Class  II 
uses,  opposed  the  proposal.  The  handler 
testified  that  the  proposal  would  seri¬ 
ously  disrupt  the  present  alignment  of 
Class  n  prices  between  the  New  England 
and  New  York-New  Jersey  Federal  or¬ 
der  markets.  Additionally,  the  handler 
stated  that  he  would  be  disadvantaged 
in  selling  Class  II  products  in  competi¬ 
tion  with  handlers  regulated  under  other 
orders  because  the  Class  n  market  for 
certain  products  (such  as  butter,  cheese, 
yogurt  and  frozen  yogurt)  is  national 
rather  than  local  or  even  regional  in 
scope. 

•The  pr(H)osal  would  result  in  a  sub¬ 
stantial  misalignment  of  Class  II  prices 
that  would  create  disorderly  marketing 
conditions  in  the  New  England  and  oth¬ 
er  Federal  order  markets.  Both  sales  and 
procurement  practices  would  be  dis¬ 
rupted  throughout  a  large  region.  Many 
New  England  handlers  would  be  vir¬ 
tually  eliminated  from  the  Class  n 
market  due  to  an  inability  to  compete 
with  handlers  regulated  under  other 
Federal  order  markets  that  would  have 
a  substantial  price  advantage.  In  addi¬ 
tion,  plants  located  in  outlying  areas 
of  the  milkshed  would  have  an  advantage 
in  the  Class  n  market  by  virtue  of  the 
lower  prices  that  would  apply  at  such 
locations.  Distant  manufacturing  plants 
could  be  expected  to  attempt  to  receive 
milk  by  diversion  from  New  England  pool 
plants  to  attain  advantages  in  Class  II 
markets  with  resulting  disruptive  effects 
in  procurement  practices  over  a  wide 
region.  Clearly,  the  far-reaching  ramifi¬ 
cations  on  handlers  and  producers  from 
a  price  misalignment  of  the  magnitude 
proposed  would  not  be  in  the  interest 


of  orderly  marketing.  Therefore,  the 
proposal  is  denied. 

4(b).  Class  II  location  adjustments — 
Decrease  the  adjustments.  The  an¬ 
nounced  Class  n  price  should  not  be  ad¬ 
justed  for  plant  location  as  provided  un¬ 
der  current  order  provisions.  Deletion 
from  the  order  of  the  schedule  of  Class 
II  location  adjustments  will  result  in  the 
application  of  the  same  minimum  Class 
II  price  at  all  plants,  regardless  of  their 
location.  The  Class  II  price  at  plants 
nearer  than  the  21st  zone  will  be  de¬ 
creased  from  current  levels  while  the 
price  at  plants  beyond  the  21st  zone  will 
be  increased. 

Under  current  provisions,  the  order 
Class  II  price  is  announced  at  the  21st 
zone  where  no  location  adjustments  ap¬ 
ply.  The  Class  II  price  at  plants  located 
in  each  successive  zone  (10-mile  in¬ 
crements)  nearer  to  Boston  is  increased 
by  stated  amounts.  In  the  nearby  plant 
zone  (Connecticut,  lUiode  Island,  and 
Massachusetts,  except  Berkshire  Coim- 
ty)  the  Class  II  price  is  5.8  cents  per 
hundredweight  higher  than  the  Zone  21 
price.  The  Class  n  price  is  reduced  at 
plants  located  in  zones  beyond  210  miles 
from  Boston.  In  Zone  25,  which  included 
the  most  distant  supply  plants  serving 
the  market  at  the  time  of  the  hearing, 
the  Class  II  price  is  0.9  cent  lower  than 
the  Zone  21  price. 

Yankee  Milk,  Inc.,  which  represents 
a  large  proportion  of  the  producers  sup¬ 
plying  the  New  England  market,  pro¬ 
posed  that  Class  n  location  adjustments 
be  eliminated,  except  for  a  plus  2 -cent 
adjustment  at  all  plants  in  the  market¬ 
ing  area. 

The  cooperative  association,  which 
supplies  the  fluid  milk  needs  of  a  large 
number  of  distributing  plants,  operates 
three  balancing  plants  in  the  nearby 
plant  zone  that  are  pooled  under  the 
order.  The  plants  have  manufacturing 
facilities,  with  the  principal  product 
being  nonfat  dry  milk  which  is  sold  in  a 
national  market  in  competition  with 
products  made  from  milk  that  is  priced 
at  or  near  the  average  value  of  manu- 
factiuring  grade  milk.  The  cooperative 
contends  that  it  is  competitively  disad¬ 
vantaged  in  the  sale  of  nonfat  dry  milk 
because  its  raw  product  cost  is  higher 
than  that  of  processors  in  other  areas 
of  the  country.  The  witness  representing 
the  cooperative  referred  particularly  to 
a  manufacturing  plant  pooled  as  a  re¬ 
serve  processing  plant  under  the  Middle 
Atlantic  order  (Order  4)  that  processes 
substantial  quantities  of  nonfat  dry 
milk.  The  cooperative’s  proposed  plus 
2-cent  Class  II  location  adjustment  at 
plants  in  the  marketing  area  would  re¬ 
sult  in  a  Class  II  price  at  its  three  plants 
that  is  equal  to  the  Order  4  minimum 
Class  II  price  at  the  Middle  Atlantic 
reserve  processing  plant. 

The  cooperative  association  contends 
that  the  financial  losses  it  incurs  in  han¬ 
dling  the  market’s  reserve  milk  supply 
is  contributing  to  a  loss  of  membership 
in  the  cooperative.  It  claims  that  the 
interests  of  orderly  marketing  can  best 


be  served  by  promoting  the  growth  and 
development  of  a  single  cooperative  as¬ 
sociation  that  can  balance  the  fluid  milk 
requirements  of  the  entire  market  in  a 
mode  efficient  manner  than  currently. 

Proponent  presented  this  reasoning 
with  respect  to  this  and  to  other  issues 
considered  at  the  hearing.  In  effect,  pro¬ 
ponent  contends  that  any  profKisal  that 
would  benefit  the  largest  cooperative  as¬ 
sociation  should  be  adopted  because  more 
orderly  marketing  conditions  would 
result. 

The  proposal  was  opposed  by  bargain¬ 
ing  and  operating  producer  cooperative 
associations  that  represent  dairy  farmers 
who  supply  the  New  England  and  New 
York-New  Jersey  Federal  order  markets. 
Opposing  producer  views  were  presented 
by  witnesses  representing  two  federa¬ 
tions  of  cooperative  associations  (Green 
Mountain  Cooperative  Federation  and 
Northeast  Dairy  Cooperative  Federation) 
as  well  as  individual  cooperatives  (East¬ 
ern  Milk  Producers,  Dairylea  Coopera¬ 
tive,  and  the  Richmond  Cooperative  As¬ 
sociation).  The  proposal  also  was  op¬ 
posed  by  a  major  proprietary  handler 
regulated  imder  the  order  who  operates 
two  distributing  plants  and  five  supply 
plants  under  the  order. 

Briefly  stated,  the  preceding  interested 
parties  opposed  the  proposal  on  the 
grounds  that  it  would:  (1)  Have  a  vari¬ 
able  impact  on  handlers  regulated  under 
the  order  (the  Class  n  price  would  be 
increased  from  current  levels  at  some 
plant  locations  and  decreased  at  other 
locations) ;  (2)  result  in  a  misalignment 
of  Class  II  prices  between  the  New  Eng¬ 
land  and  New  York-New  Jersey  Federal 
order  markets;  (3)  reduce  the  blend  price 
to  New  England  producers;  (4)  make  it 
relatively  more  expensive  for  city  plant 
handlers  to  receive  milk  from  supply 
plants  for  Class  II  use,  thereby  further 
encouraging  the  receipt  of  direct-ship 
milk;  and  (5)  apply  indiscriminately  to 
all  milk  in  Class  n  without  regard  to 
different  market  values  for  various  Class 
II  uses. 

Several  cooperative  associations,  either 
at  the  hearing  or  in  post-hearing  briefs, 
indicated  that  the  current  Class  n  loca¬ 
tion  adjustments  are  inadequate  to  cover 
the  cost  of  transporting  manufactured 
products,  such  as  nonfat  dry  milk,  to 
the  market  from  distant  supply  areas 
where  manufacturing  should  be  done. 
Consequently,  they  believe  that  location 
adjustments  for  milk  in  Class  n  uses 
should  be  increased  rather  than  de¬ 
creased.  A  witness  representing  the  op¬ 
posing  proprietary  handler  testified  that 
a  Class  II  location  adjustment  that  rec¬ 
ognizes  the  cost  of  shipping  cream  from 
country  locations  to  city  plants  is  the 
minimum  adjustment  that  should  be  in¬ 
cluded  in  the  order.  Additionally,  the 
handler  stated  that  even  if  the  Class  n 
price  is  lowered  in  the  marketing  area, 
the  minus  location  adjustments  should 
continue  to  apply  at  plants  located  be¬ 
yond  the  21st  zone  to  encourage  manu¬ 
facturing  at  distant  plants  rather  than 
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discouraging  it  by  making  it  more  costly 
in  relation  to  city  plants. 

Ideally,  a  market’s  reserve  supply  of 
milk  that  is  in  excess  of  daily  and  sea¬ 
sonal  fluid  milk  requirements  should  be 
manufactured  at  plants  located  in  close 
proximity  to  the  distant  production  areas 
that  serve  the  population  centers  of  a 
market.  The  New  England  market,  how¬ 
ever,  is  structured  so  that  substantial 
manufacturing  capacity  is  maintained  in 
close  proximity  to  the  consuming  centers 
of  the  market.  As  indicated,  the  largest 
cooperative  association  serving  the  mar¬ 
ket  operates  three  manufacturing  plants 
in  the  nearby  plant  zone  that  are  pooled 
under  the  order.  Relative  to  the  basic 
Class  II  price,  the  application  of  a  plus 
5.8-cent  Class  n  location  adjustment  at 
such  plants  increases  the  association’s 
cost  of  handling  reserve  milk  that  must 
be  disposed  of  in  connection  with  bal¬ 
ancing  the  fluid  milk  needs  of  distribut¬ 
ing  plants. 

While  the  Class  II  location  adjustments 
should  be  eliminated,  this  should  not  be 
done  for  the  single  purpose  of  promoting 
the  growth  of  the  proponent  cooperative 
association,  as  was  suggested  at  the 
hearing.  There  is  no  basis  to  conclude 
from  the  record  evidence  that  the  exist¬ 
ence  of  only  one  cooperative  assciation 
in  the  New  England  market  would  be  in 
the  public  interest  or  that  more  orderly 
marketing  conditions  automatically 
would  result,  in  contrast  tb  current  con¬ 
ditions  where  there  are  now  several  co¬ 
operatives  marketing  milk  in  the  New 
England  market.  Instead,  it  is  in  the  in¬ 
terest  of  orderly  marketing  to  promote 
the  grow'th  and  development  of  coopera¬ 
tive  associations  in  general  since  such 
organizations  provide  a  means  by  which 
individual  dairy  farmers,  acting  collec¬ 
tively,  can  improve  the  conditions  under 
which  they  market  their  milk. 

A  review  of  the  development  of  the 
present  Class  n  location  adjustments  in 
the  light  of  current  marketing  practices 
and  conditions  clearly  Indicates  that 
such  adjustments  are  outmoded  in  terms 
of  current  marketing  conditions  and 
be  eliminated  entirely.*  The  current  ad¬ 
justments  for  each  zone  are  identical  to 
those  contained  in  the  order  regulating 
the  marketing  of  milk  in  the  Massa- 
chusetts-Rhode  Island-New  Hampshire 
marketing  area  in  1967.  However,  the 
adjustments  for  country  plants  in  zones 
5  t41  to  50  miles)  through  41  (401  miles 
and  over)  are  identical  to  those  imple¬ 
mented  in  the  Boston  order  in  1949.  At 
that  time  the  adjustment  for  each  zone 
beyond  40  miles  from  Boston  reflected 
the  difference  between  the  transporta¬ 
tion  cost  from  each  zone  to  Boston  and 
the  transportation  cost  from  the  201-210 
mile  zone  to  Boston.  Transportation  costs 


‘Official  notice  is  taken  of  final  decisions 
Issued  December  15.  1948  (13  FR  8156); 
March  8.  1954  (19  FR  1384);  December  5, 
1956  (21  FR  9767);  June  18,  1959  (  24  FR 
5162);  and  October  13,  1967  (32  FR  14502) 
which  relate  to  the  development  of  the  Class 
II  location  adjustments. 


were  based  on  rail  tariff  charges  for  ship¬ 
ping  40  percent  cream  in  40-quart  cans 
and  nonfat  dry  milk.  Order  provisions 
also  provided  for  automatic  changes  in 
country  plant  zone  adjustments  based  on 
published  increases  or  decreases  of  rail 
tariffs  for  transporting  cream  in  40-quaTt 
cans  in  carlots  of  100—199  cans. 

For  plants  located  within  40  miles  of 
Boston,  the  Class  n  adjustment  in  1949 
was  plus  38.1  cents  per  hundredweight, 
which  reflected  the  cost  of  shipping 
whole  milk  to  the  city  from  the  201-210 
mile  zone  by  tank  car.  Provision  for  au¬ 
tomatic  changes  in  the  location  adjust¬ 
ment  based  on  rail  tariffs  for  transpor¬ 
tation  of  milk  in  carlots  in  tank  cars 
also  was  provided.  The  38.1  cents  was 
reduced  to  5.8  cents  in  the  Greater  Bos¬ 
ton  order  in  1959  to  reflect  the  cost  of 
hauling  cream  from  the  21st  zone  to 
Boston.  The  5.8-cent  adjustment  al¬ 
ready  had  been  applied  at  city  plants 
of  the  various  secondary  milk  markets 
in  New  England  for  the  same  purpose. 

A  rezoning  of  country  plants  under 
the  Greater  Boston  order  on  the  basis 
of  highway  miles  rather  than  rail  mile¬ 
age  was  effective  in  1957  as  the  reliance 
on  railway  service  to  move  milk  had 
declined  markedly.  However,  no  change 
was  made  in  the  Class  II  location  adjust¬ 
ments  since  it  was  determined  that  the 
effect  of  the  revised  basis  of  zoning  on 
handler  costs  or  producer  returns  would 
be  inconsequential. 

The  current  Class  II  location  adjust¬ 
ments  were  intended  to  accommodate 
marketing  practices  and  conditions  that 
generally  no  longer  exist.  As  Indicated 
throughout  the  record  of  the  current 
proceeding,  the  adoption  of  technologi¬ 
cal  advances  in  production,  processing 
and  distribution  and  improved  trans¬ 
portation  systems  have  reshaped  the 
several  former  separate  fluid  milk  mar¬ 
kets  into  one  large  regional  milk  mar¬ 
keting  area.  ’The  many  country  supply 
plants  that  were  once  necessary  to  as¬ 
semble  milk  for  rail  shipment  to  city 
plants  have  been  closed  as  milk  from 
larger  bulk  tank  diary  farms  in  an  ex¬ 
panded  production  area  is  now  direct- 
shipped  by  tank  trucks  to  fluid  milk 
plants.  Cream  shipments  from  country 
plants  to  distributing  plants,  which  were 
once  substantial,  are  now  an  insignifi¬ 
cant  proportion  of  total  receipts  in  the 
New  England  market.  As  indicated  in  a 
previous  issue,  the  direct  shipment  of 
average  test  producer  milk  results  in  an 
excess  of  butterfat  at  fluid  milk  plants. 
It  is  no  longer  necessary,  or  appropriate, 
to  adjust  Class  II  values  to  reflect  the 
cost  of  transporting  cream  to  different 
locations.  It  is  also  no  longer  appropriate 
to  adjust  Class  II  prices  to  reflect  non¬ 
fat  dry  milk  shipping  costs  to  different 
locations.  The  market  for  nonfat  dry 
milk,  as  well  as  other  manufactured 
dairy  products,  is  national  in  scope  in 
contrast  to  the  more  local  market  char¬ 
acteristics  that  prevailed  when  railway 
shipping  costs  for  nonfat  dry  milk  were 
recognized  as  a  component  of  Class  II 
location  adjustments  under  the  order. 


The  New  England  order  Class  II  price 
is  the  basic  formula  price  for  the  month 
(the  average  price  of  manufacturing 
grade  milk  in  Minnesota  and  Wiscon¬ 
sin)  ,  subject  to  seasonal  adjustments. 

The  seasonal  adjustments  result  in 
Class  n  prices  that  are  below  the  Min- 
nesota-Wisconsin  price  during  March 
through  June  and  above  the  Minnesota- 
Wisconsin  price  during  the  remaining 
months.  'The  seasonal  adjustments, 
when  weighted  by  the  volume  of  milk  in 
Class  II  uses,  are  intended  to  result  in 
a  yearly  average  Class  II  price  for  the 
New  England  market  that  approximates 
the  yearly  average  Minnesota- Wiscon¬ 
sin  price. 

The  New  York -New  Jersey  and  Middle 
Atlantic  orders  also  utilize  the  Minne- 
sota-Wisconsin  price,  with  seasonal  ad¬ 
justments  similar  to  those  in  the  New 
England  order  as  the  Class  II  price.  In 
virtually  all  other  Federal  order  markets 
the  surplus  class  price  is  the  Minnesota - 
Wisconsin  price  without  seasonal  ad¬ 
justment.  *17115  results  in  general  price 
comparability  throughout  the  Federal 
order  system  for  milk  that  is  in  excess 
of  fluid  milk  requirements.  Such  price 
comparability  is  essential  because  prod¬ 
ucts  such  as  butter,  nonfat  dry  milk 
and  cheese  that  are  manufactured  from 
Federal  order  producer  milk  are  sold  in 
a  market  that  is  national  in  scope.  Such 
producrts  compete  with  identical  prod¬ 
ucts  made  from  manufacturing  grade 
milk  which  has  essentially  the  same 
market  value  at  all  locations.  This  is  be¬ 
cause  milk  can  be  converted  into  stor¬ 
able,  concentrated  dairy  products  that 
can  be  transported  substantial  distances 
at  a  low  cost  relative  to  raw  milk,  which 
is  both  bulky  and  perishable.  Con¬ 
sequently,  the  value  of  fluid  grade  milk 
that  is  utilized  in  such  products  is  no 
different  than  the  value  of  manufactur¬ 
ing  grade  milk  that  is  used  in  identical 
products.  The  Minnesota-Wlsconsin 
price  is  an  average  of  prices  paid  for 
manufacturing  grade  milk  by  plants  that 
manufacture  butter,  nonfat  dry  milk  and 
cheese.  The  use  of  such  price  in  the 
Federal  order  system  as  the  surplus  class 
price  achieves  the  necessary  price  com¬ 
parability  throughout  most  of  the  na¬ 
tion  for  milk  used  in  manufactured 
products. 

Producers  should  not  be  compensated 
or  penalized  for  shipping  milk  to  specific 
locations  for  Class  II  use  through  the  ap¬ 
plication  of  location  adjustments.  The 
plus  5.8-cent  location  adjustment  in  the 
nearby  plant  zone  compensates  produc¬ 
ers  to  some  -minor  extent  for  shipping 
milk  to  city  plants  for  Class  II  use.  How¬ 
ever,  this  places  proponent  cooperative 
association  at  a  competitive  disadvantage 
in  disposing  of  nonfat  dry  milk  in  a  na¬ 
tional  market  relative  to  other  plants  in 
the  market  and  throughout  the  country. 
On  the  other  hand,  handlers  operating 
distant  plants  where  minus  adjustments 
apply,  have  a  competitive  advantage  over 
the  proponent  cooperative  and  other 
plants  in  the  country.  Also,  producers  de¬ 
livering  to  such  plants  do  not  receive  a 
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value  for  milk  in  Class  II  uses  that  is 
commensurate  with  the  value  of  manu¬ 
facturing  grade  milk.. 

For  the  foregoing  reasons.  Class  II  lo¬ 
cation  adjustments  in  the  New  England 
market  should  be  eliminated.  No  recogni¬ 
tion  should  be  given  to  proponent’s  ob¬ 
jective  to  provide  a  Class  II  price  at  its 
manufacturing  plants  that  equals  the 
the  Class  II  price  at  a  pool  plant  under 
Order  4.  Under  Order  4,  the  average 
Class  II  price  is  2  cents  per  hundred¬ 
weight  over  the  Minnesota- Wisconsin 
price.  There  is  no  evidence  in  the  record 
of  this  hearing  that  proponent  compet^ 
exclusively  with  the  Order  4  pool  plant  in 
the  disposition  of  nonfat  dry  milk.  To  the 
contrary,  the  evidence  is  that  the  market 
for  such  product  is  national  in  scope.  Ac¬ 
cordingly.  the  national  market  consider¬ 
ations.  previously  indicated,  that  require 
price  comparability  in  surplus  pricing 
are  overriding  in  this  matter. 

Elimination  of  Class  II  location  ad¬ 
justments  will  alter  the  Class  II  price 
alignment  between  the  New  England  and 
New  York-New  Jersey  Federal  order 
markets.  At  some  locations,  the  differ¬ 
ence  between  the  order  prices  will  narrow 
w'hile  at  others  it  will  increase.  For  this 
reason,  certain  producer  associations 
indicated  that  any  consideration  of  Class 
II  location  adjustments  should  involve 
both  the  New  England  and  New  York- 
New  Jersey  orders. 

The  existence  of  Class  n  location  ad¬ 
justments  in  Order  2  does  not  provide  a 
compelling  basis  to  continue  to  provide 
for  Class  II  location  adjustments  in  the 
New  England  order  that  are  outmoded 
under  current  marketing  conditions. 
Elimination  of  such  adjustments  is  essen¬ 
tial  in  view  of  the  ne^  to  provide  sur¬ 
plus  price  comparability  among  Federal 
order  markets  in  general. 

Elimination  of  the  Class  II  location 
adjustments  will  result  in  a  price  de¬ 
crease  at  plants  nearer  than  the  21st 
zone  and  a  price  increase  at  plants  be¬ 
yond  the  21st  zone.  In  addition,  such  ac¬ 
tion  will  result  in  a  very  slight  reduction 
of  the  blend  price  because  the  lower  Class 
II  price  at  plants  nearer  than  the  21st 
zone  will  more  than  offset  the  higher 
price  at  plants  beyond  the  21st  zone. 
However,  the  reduction  will  be  inconse¬ 
quential  and,  thus,  should  have  no  impact 
on  the  ability  of  the  market  to  secure 
an  adequate  supply  of  milk. 

Opponents  of  any  change  in  the  Class 
II  location  adjustments  argued  that  pro¬ 
ponent’s  proposal  would  lower  the  Class 
II  price  at  city  plants  for  all  Class  II 
milk  without  recognizing  that  milk  for 
certain  Class  n  uses  has  a  greater  market 
value  than  for  other  uses.  To  the  extent 
that  milk  has  a  greater  value  in  certain 
manufacturing  uses  than  in  others,  an 
intermediate-price  class  might  need  to 
be  considered  for  the  order.  However, 
this  was  not  proposed  and  a  change  of 
this  extent  could  not  be  adopted  on  the 
basis  of  the  evidence  in  this  record.  In 
any  case,  location  adjustments  should 
not  be  used  as  a  means  of  reflecting  in 
the  order  prices  an  additional  value  of 
milk  that  derives  from  some  basis  other 


than  the  location  at  which  the  milk  is 
received. 

The  deletion  of  Class  II  location  ad¬ 
justments  requires  several  conforming 
changes  which  are  included  in  the  pro¬ 
visions  relating  to;  class  prices;  plant 
location  adjustments;  computation  of 
value  of  fluid  milk  products  at  class 
prices;  payments  to  producers;  and  pay¬ 
ments  to  cooperative  associations. 

5.  Seasonal  incentive  plans.  No  change 
should  be  made  in  the  order’s  seasonal 
plan  for  paying  producers  on  the  basis  of 
this  record. 

Under  the  current  “Louisville”  seasonal 
payment  plan  money  is  withheld  from 
payment  to  producers  supplying  the 
market  during  the  relatively  high  pro¬ 
duction  months  (20  cents  per  hundred¬ 
weight  in  March,  30  cents  in  April  and  40 
cents  during  May  and  June) .  Funds  thus 
withheld  are  returned  to  producers  sup¬ 
plying  the  market  during  the  months  of 
relatively  lower  production.  Twenty-five 
percent  of  funds  withheld  are  returned  in 
August,  30  percent  in  September  and 
October,  and  remaining  funds  plus  in¬ 
terest  are  returned  in  November.  The 
current  New  England  OTder  seasonal 
payment  plan,  which  is  identical  to  the 
seasonal  payment  plan"  in  the  adjacent 
New  York-New  Jersey  order,  is  intended 
to  encourage  level  milk  production 
throughout  the  year. 

Yankee  Milk  proposed  that  a  base-ex¬ 
cess  plan  for  paying  producers  be  imple¬ 
mented  in  place  of  the  current  seasonal 
payment  plan  to  encourage  a  more  even 
pattern  of  production  throughout  the 
year.  The  proposal  contained  detailed 
provisions  to  implement  the  payment 
plan  including  definitions  of  base  and  ex¬ 
cess  milk,  procedures  for  computing 
bases  for  each  producer,  establishmait  of 
base  percentages  for  producers  who 
either  have  no  base  or  have  relinquished 
their  base,  and  various  base  rules.  Briefly 
stated,  a  daily  average  base  would  be 
computed  for  each  producer  on  the  basis 
of  deliveries  to  the  market  during  Sep¬ 
tember  through  November.  A  daily  aver¬ 
age  base  thus  computed  would  be  used 
in  making  payments  to  each  producer 
during  the  following  calendar  year.  For 
deliveries  up  to  his  established  base,  a 
producer  would  receive  the  higher  base 
price  reflecting  the  marketwide  utiliza¬ 
tion  of  fluid  milk.  For  deliveries  in  ex¬ 
cess  of  his  daily  average  base,  each  pro¬ 
ducer  would  receive  a  lower,  excess  (Class 
ID  price. 

Proponent  contended  that  the  pro¬ 
posed  base-excess  plan  would  create 
greater  producer  awareness  of  a  seasonal 
incentive  program,  than  at  present,  be¬ 
cause  each  producer  would  have  a  base 
reflecting  his  deliveries.  In  proponent’s 
view  the  consequences  of  over-base  pro¬ 
duction  (payment  at  the  Class  n  price) 
would  have  a  greater  individual  impact 
on  producers  than  the  current  plan.  Pro¬ 
ponent  testified  that  the  proposed  plan 
would  provide  the  best  incentive  to  those 
producers  with  the  greatest  seasonal 
swing  in  production  to  level  their  produc¬ 
tion.  In  addition,  proponent  stated  that 
the  proposal  would  improve  producer 
cash  flow  in  the  spring  months  (the 


blend  price  would  not  be  reduced  as  imder 
the  current  plan)  and  that  returns  to 
producers  would  automatically  be  ad¬ 
justed  for  inflation  (current  “take-out” 
and  “pay-back”  rates  represent  a  smaller 
proportion  of  blend  prices  than  when 
initially  established).  Also,  proponent 
testified  that  an  objectionable  feature  of 
the  present  plan  would  be  eliminated 
with  a  base-excess  plan.  Presently,  pro¬ 
ducers  who  receive  a  higher  blend  during 
the  “pay-back”  months  are  not  neces¬ 
sarily  the  same  producers  who  supplied 
the  market  during  the  “take-out” 
months.  Proponent  anticipates  that  un¬ 
der  a  base-excess  plan  participants  would 
be  primarily  base  holders.  Overall,  propo¬ 
nent  contends  that  base-excess  plans 
have  a  better  record  in  encouraging  even 
production  throughout  the  year  under 
Federal  order  markets  than  Louisville 
plans. 

Four  cooperative  associations  (Cabot. 
Northern  Farms.  Richmond  and  St.  Al¬ 
bans)  opposed  the  base-excess  plan  and 
proposed,  instead,  a  modification  of  the 
current  plan.  The  cooperatives  proposed 
that  a  percentage  of  the  Zone  21  blend 
price  be  withheld  from  payment  to  pro¬ 
ducers  during  the  flush  months  of  pro¬ 
duction  rather  than  the  current,  static 
rates  specified  in  the  order.  They  indi¬ 
cated  toat  amounts  withheld  currently 
do  not  provide  the  same  incentive  for 
even  production  as  they  did  when  estab¬ 
lished  in  1972,  since  they  now  represent 
a  much  smaller  proportion  of  the  blend 
price  than  in  1972.  Proponents  pointed 
out  that  the  June  40-cents  “take-out” 
represented  6.9  percent  of  the  blend  price 
in  1972  but  only  3.4  percent  of  the  blend 
price  in  1976. 

Proponents  proposed  “take-out”  rates, 
as  a  percentage  of  the  Zone  21  blend 
price,  are:  March,  4  percent;  April,  6 
percent;  and  May  and  Jime,  8  percent. 
Application  of  such  percentages  would 
have  about  doubled  the  amount  per  hun¬ 
dredweight  actually  withheld  during 
March  through  June  1976.  Also,  if  the 
proposal  had  been  in  effect,  the  amount 
returned  to  producers  in  the  blend  price 
during  August  through  November  would 
have  been  about  twice  as  much  as  the 
amounts  returned  to  producers  under  the 
current  seasonal  plan.  In  1976,  the  sea¬ 
sonal  payment  funds  returned  to  pro¬ 
ducers  amounted  to  36  cents  per  hun¬ 
dredweight  in  August.  45  cents  in  Sep¬ 
tember,  43.8  cents  in  October,  and  27 
cents  in  November.  Proponents  concede 
that  a  doubling  of  the  “pay-back” 
amounts  would  increase  substantially 
the  disparity  betw'een  Order  1  and 
Order  2  blend  prices  over  a  wide  produc¬ 
tion  area  that  supplies  both  Federal  or¬ 
der  markets. 

In  a  post-hearing  brief,  proponents  of 
changes  in  the  Louisville  plan  stated  that 
their  proposal  is  questionable  because  it 
would  intensify  the  difference  between 
Order  1  and  Order  2  blend  prices.  Never¬ 
theless,  they  contend  that  if  more  sea¬ 
sonal  incentive  is  needed,  their  proposal 
is  preferable  to  the  proposed  base-excess 
plan. 

In  addition  to  opposition  from  Yankee 
Milk,  the  proposed  revision  of  the  Louis- 
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ville  plan  was  opposed  by  other  coopera¬ 
tive  associations  (Dairylea,  Eastern,  Na¬ 
tional  Farmers  Organization,  and  Wash¬ 
ington  and  Rensselaer  Counties  Produc¬ 
ers  Cooperative  Association) .  These  lat¬ 
ter  cooE>erative  associations  also  opposed 
the  base-excess  payment  plan. 

Several  cooperative  associations  con¬ 
tended  that  consideration  of  any  change 
in  the  current  Order  1  seasonal  payment 
plan  must  be  conducted  on  a  joint  basis 
with  Order  2.  Their  spokesmen  stated 
that  the  substantial  degree  to  which  the 
two  milksheds  overlap  requires  identical 
seasonal  payment  plans,  as  is  currently 
the  case. 

In  addition  to  the  preceding  view,  co¬ 
operative  associations  opposed  the  base- 
excess  plan  on  the  grounds  that  it  is 
generally  not  understood  by  producers 
supplying  the  market.  They  indicated 
that  the  proposal  is  premature  in  that 
the  necessary  educational  meetings  have 
not  been  conducted  to  fully  inform  dairy 
farmers  on  the  workings  of  such  a  plan. 
One  cooperative  also  took  the  position 
that  the  proposed  base-excess  plan  would 
restrict  the  entry  of  producers  to  the 
market,  thereby  discouraging  otherwise 
desirable  intermarket  supply  adjust¬ 
ments  in  response  to  price  differences. 
The  cooperative  also  contended  that  the 
plan  would  discourage  producers  from 
expanding  their  operations,  thereby 
benefltting  established  producers  at  the 
expense  of  new  producers  and  deterring 
the  development  of  more  efficient  dairy 
farms.  Also,  the  association  contended 
that  base-excess  plans  have  a  greater 
tendency  than  Louisville  plans  to  in¬ 
crease  fall  production,  which  would  re¬ 
sult  in  an  unneeded  increase  in  annual 
milk  production  and  lower  blend  prices. 

A  proprietary  handler  supported  the 
concept  of  striving  to  attain  an  even  pat¬ 
tern  of  production  throughout  the  year. 
A  witness  representing  the  handler 
stated,  however,  that  it  would  take  from 
9  months  to  a  year  to  adjust  to  company’s 
computers  to  accommodate  a  change  to 
a  base-excess  plan,  with  substantial  ini¬ 
tial  costs  and  subsequent  maintenance 
costs  to  the  firm.  The  witness  indicated 
that,  in  view  of  these  substantial  costs, 
the  base-excess  plan  should  be  adopted 
only  if  there  are  definite  and  persuasive 
reasons  for  concluding  that  it  would  re¬ 
sult  in  a  substantially  better  seasonal 
pattern  of  production  than  the  present 
for  proposed)  Louisville  plan. 

Both  Louisville  plans  and  base-excess 
plans  provide  incentives  to  attain  a  de¬ 
sired  even  pattern  of  production.  Each  is 
specifically  authorized  by  the  Agricul¬ 
tural  Marketing  Agreement  Act.  How¬ 
ever,  there  is  no  conclusive  evidence  in 
the  record  of  this  proceeding  from  which 
to  conclude  that  one  plan  would  be  more 
effective  than  the  other  in  attaining  the 
desired  result.  In  the  final  analysis,  the 
question  of  which  seasonal  plan  should 
be  used  must  be  decided  largely  on  the 
ba.sis  of  the  desires  of  the  majority  of 
the  producers  affected.  It  is  evident 
from  the  record  that  neither  the  pro¬ 
posed  ba.se-excess  plan  nor  the  proposal 


to  revise  the  present  “Louisville”  plan  is 
favored  by  the  majority  of  producers  sup¬ 
plying  the  market. 

It  may  well  be  appropriate  to  consider 
the  issue  of  seasonal  pricing  plans  in 
Order  1  on  a  joint  basis  with  Order  2  as 
suggested  by  various  cooperative  associ¬ 
ations  if  it  is  necessary  to  attain  a  more 
even  pattern  of  production.  A  large  pro¬ 
portion  of  the  New  England  supply  area 
is  also  a  supply  area  for  the  New  York- 
New  Jersey  market.  A  substantial  change 
in  the  blend  price  relationship  in  a  com¬ 
mon  production  area  could  create  pro¬ 
ducer  dissE^tisf action  and  would  not  be 
warranted  unless  there  are  disorderly 
marketing  conditions  in  the  New  Eng¬ 
land  market  resulting  from  severe  sea¬ 
sonal  production  patterns. 

In  this  regard,  the  record  of  the  pro¬ 
ceeding  does  not  establish  the  existence 
of  disorderly  marketing  conditions  in 
New  England  as  a  result  of  current  pro¬ 
duction  variations.  There  is  no  shortage 
of  milk  for  fluid  use  during  the  months 
of  relatively  low  production,  and  there 
is  no  surplus  of  production  beyond  the 
capacity  of  the  market’s  plant  facilities 
during  the  months  of  relatively  high 
production.  In  fact,  the  record  establishes 
that  the  seasonal  production  pattern 
has  improved  since  1972.  The  range  in 
production  from  the  high  month  of  pro¬ 
duction  during  the  “take-out”  period  to 
the  low  month  of  production  during  the 
“pay-back”  period  was  19.4  percentage 
points  in  1972,  23.5  percentage  points  in 
1973,  19.4  percentage  points  in  1974,  16.0 
percentage  points  in  1975,  and  17.7  per¬ 
centage  points  in  1976. 

For  the  reasons  stated  herein,  it  is 
concluded  that  the  current  New  England 
seasonal  payment  plan  should  not  be 
revised.  The  proposals  to  implement  a 
base-excess  plan  and  to  increase  the 
Louisville  payment  plan  “take-out”  rates 
are  hereby  denied. 

6.  Advertising  and  promotion  pro¬ 
gram.  The  order  should  not  be  amended 
to  provide  for  an  advertising  and  promo¬ 
tion  program. 

A  cooperative  association  proposed 
that  an  advertising  and  promotion  pro¬ 
gram,  as  authorized  by  the  Agricultural 
Marketing  Agreement  Act,  should  be 
provided  in  the  order. 

Seven  other  cooperatives  supplying 
the  New  England  market  opposed  the  in¬ 
clusion  of  an  advertising  and  promotion 
program  in  the  New  England  order.  The 
opposition  was  based  on  the  view  that 
the  proposed  program  for  Order  I  would 
replace,  needlessly,  a  longstanding,  suc¬ 
cessful,  local  program  with  high  pro¬ 
ducer  participation. 

Proponent’s  spokesman  gave  no  evi¬ 
dence  to  support  the  claim  that  it  is 
necessary  to  establish  an  advertising 
promotion  program  under  the  order  to 
promote,  advertise  and  conduct  research 
for  milk.  In  fact,  the  witness  stated  that 
the  present  advertising  and  promotion 
program,  which  is  not  under  USDA 
auspices,  is  achieving  these  objectives. 
The  record  establishes  that  about  88  per¬ 
cent  of  the  producers  supplying  the  New 


England  market  participate  in  the  ad¬ 
vertising  and  promotion  program  now 
operating. 

The  present  program  is  being  con¬ 
ducted  through  Milk  Promotion  Serv¬ 
ices,  Inc.  All  cooperative  associations 
with  members  shipping  milk  into  the 
New  England  market  are  affiliated  with 
MPSI.  Three  cooperatives,  including  pro¬ 
ponent,  require  mandatory  participation 
in  the  advertising  and  promotion  pro¬ 
gram  as  a  condition  of  membership; 
other  cooperatives  do  not.  Also,  there  are 
numerous  producers  who  are  not  mem¬ 
bers  of  a  cooperative  association  who  vol¬ 
untarily  participate  in  the  MPSI  pro¬ 
gram  the  MPSI  program  is  operated 
through  a  “positive  letter”  which  In¬ 
forms  the  producer  that  unless  he  indi¬ 
cates  otherwise  the  deduction  (6  cents 
per  hundredweight)  will  be  made  by 
the  handler  who  receives  his  milk. 

Proponent’s  purpose  in  proposing  an 
advertising  and  promotion  program  for 
inclusion  in  Order  1  is  to  improve  its 
membership  position  in  the  market.  Ac¬ 
cording  to  proponent,  membership  in  the 
cooperative  is  being  diminished  partly 
because  blend  prices  paid  by  proponent 
are  low  relative  to  prices  paid  by  other 
cooperatives  and  prices  received  by  pro¬ 
ducers  who  are  not  affiliated  with  any 
cooperative  association.  Deductions  that 
are  now  being  made  on  a  mandatory 
basis  for  advertising  and  promotion  pur¬ 
poses  were  cited  by  proponent  as  one 
reason  (among  others)  that  it  is  experi¬ 
encing  declining  membership.  Propo¬ 
nent  indicated  that  an  advertising  and 
promotion  program  under  Order  1  would 
relieve  it  from  making  such  deductions 
from  its  members’  returns. 

In  1972,  the  proponent  cooperative  as¬ 
sociation  was  formed  through  the  merger 
of  several  cooperatives.  Each  year  there¬ 
after,  there  was  a  decline  in  the  propor¬ 
tion  of  milk  it  handled  for  the  market, 
and  the  decline  has  been  at  an  acceler¬ 
ating  rate.  Proponent  has  lost  members 
to  other  cooperatives  which  also  have 
mandatory  advertising  and  promotion  as 
a  condition  of  membership.  Also,  during 
this  period  of  declining  membership  for 
proponent,  marketwide  promotional  par¬ 
ticipation  by  producers  increased  sub¬ 
stantially.  ’This  suggests  that  advertis¬ 
ing  and  promotion  deductions  are  not 
necessary  the  cause  of  proponent’s  loss 
of  membership  as  claimed.  Proponent’s 
spokesman  stated  that  the  advertising 
and  promotion  deduction  was  only  a 
minor  part  of  the  deductions  being  made 
from  members  for  market  balancing  and 
other  costs.  It  cannot  be  concluded  that 
the  inclusion  of  an  advertising  and  pro¬ 
motion  program  in  the  order  would  stop 
the  decline  in  membership. 

’The  provisions  of  the  Act  authorizing 
advertising  and  promotion  programs  are 
to  promote  the  use  of  milk  and  dairy 
products  and  not  to  stem  the  decline  in 
membership  of  a  cooperative  association. 
It  is  observed  that  the  proponent  associ¬ 
ation  could  eliminate  deductions  for  ad¬ 
vertising  and  promotion  by  providing  for 
the  voluntary  participation  in  advertis¬ 
ing  and  promotion  as  other  cooperatives 
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in  the  market  have  done.  This  is  a  mat¬ 
ter  to  be  decided  by  the  cooperative. 

Any  advertising  and  promotion  pro¬ 
gram  provided  by  Order  1  should  have 
widespread  support  by  producers  supply¬ 
ing  the  market.  The  record  of  this  pro¬ 
ceeding  establishes  that  there  is  a  viable 
advertising  and  promotion  program  now 
being  operated  in  New  England  which 
is  financed  by  a  very  large  proportion  of 
the  producers  supplying  the  market.  Ttie 
record  establishes  also  that  the  degree 
of  producer  support  for  a  program  pro¬ 
vided  under  Order  1  is  substantially  less. 

For  the  foregoing  considerations,  it  is 
concluded  that  the  proposed  advertising 
and  promotion  provisions  for  the  New 
England  market  should  not  be  adopted, 
and  the  proposal  is  denied. 

7.  Marketing  Services  Deduction.  The 
order  should  be  amended  to  increase  the 
maximum  allowable  mariceting  services 
deduction  to  5  cents  from  the  present 
maximum  of  3  cents. 

The  order  provides  that  in  making 
payments  to  producers,  other  than  him¬ 
self  and  any  producer  who  is  a  member 
of  a  cooperative  association  which  the 
Secretary  determines  is  performing  serv¬ 
ices  specified  in  the  order,  each  handler 
shall  deduct  3  cents  a  hundredweight  or 
such  lesser  amount  as  the  Secretary  shall 
determine  to  be  sufficient  for  marketing 
services.  The  handler  is  directed  to  pay 
the  amount  deducted  to  the  market  ad¬ 
ministrator  on  or  before  the  18th  day 
after  the  end  of  the  month.  The  order 
provides  further  that  the  market  admin¬ 
istrator  shall  expend  the  amounts  so  re¬ 
ceived  only  in  providing  for  market  in¬ 
formation  to  such  producers  and  for  the 
verification  of  weights,  samples,  and 
testing  of  milk  received  from  Uiem. 

A  cooperative  association  proposed 
that  the  marketing  services  deduction 
rate  for  producers  who  are  not  members 
of  a  cooperative  association  should  be 
increased  to  5  cents  from  the  present 
rate  of  3  cents  per  hundredweight.  Pro¬ 
ponent’s  chief  purpose  in  making  the 
proposal  is  to  bring  the  marketing  serv¬ 
ice  deduction  rate  for  the  New  England 
order  more  in  line  with  such  rates  for 
other  Federal  milk  orders.  A  witness  for 
the  association  testified  that  only  4  or¬ 
ders  (including  the  New  England  order) 
as  of  January  1,  1976  had  marketing 
service  deduction  rates  below  5  cents  per 
hundredweight. 

Other  cooperative  associations  supply¬ 
ing  the  market  supported  the  proposal. 
No  testimony  in  opposition  to  the  pro¬ 
posal  was  presented  at  the  hearing. 

A  witness  representing  the  New  Eng¬ 
land  order  market  administrator  also 
testified  in  favor  of  the  proposed  rate 
increase  for  marketing  services.  Testi¬ 
mony  introduced  into  the  record  by  the 
witness  established  the  key  considera¬ 
tions  that  justify  an  increase  in  the 
maximum  rate  of  deduction. 

The  marketing  services  program  was 
made  a  part  of  Order  1  in  October  1960 
with  a  maximum  allowable  deduction 
rate  of  2  cents  per  hundredweight,  and 
the  actual  rate  of  deduction  was  main¬ 
tained  at  such  level  through  September 
1964.  On  October  1,  1964,  the  maximum 


allowable  deduction  rate  was  increased 
to  3  cents.  However,  the  actual  rate  of 
deduction  was  2.5  cents  through  Decem¬ 
ber  1970.  Since  January  1,  1971,  the  ac¬ 
tual  marketing  services  deduction  under 
Order  1  has  been  at  the  maximum  allow¬ 
able  rate. 

About  84  percent  of  the  expenditures 
for  marketing  service  work  is  for  sala¬ 
ries  and  for  travel.  In  this  connection, 
salaries  of  government  workers  have 
been  adjusted  as  needed  to  approach 
comparability  with  workers  in  the  pri¬ 
vate  sector.  Since  1971,  the  compara¬ 
bility  increases  have  raised  the  basic  pay 
of  the  market  administrator’s  18  labora¬ 
tory  technicians  by  35  percent.  Labora¬ 
tories  are  maintained  at  Dedham,  Mas¬ 
sachusetts:  Middlefield,  Connecticut;  and 
Morrisville,  Vermont. 

In  November  1976,  71,023,864  pounds 
of  milk  were  received  from  1,369  pro¬ 
ducers  who  were  not  members  of  any 
cooperative  association  supplying  the 
market.  Market  information  is  provided 
to  such  nonmembers  through  the  prepa¬ 
ration  and  release  of  a  publication  iden¬ 
tified  as  “The  Market  Administrator’s 
Review.’’  The  Review  is  issued  monthly 
although  on  occasion,  for  reasons  of 
economy,  the  information  for  2  months 
has  been  combined  into  a  single  bi¬ 
monthly  issue,  "nie  normal  issue  of  the 
Review  consists  of  8  pages  although,  at 
times,  up  to  16  pages  have  been  issued. 

In  1971,  when  the  marketing  service 
deduction  rate  was  increased  from  2.5 
cents  to  3  cents,  the  printing  costs  of 
2,000  copies  of  an  8-page  Review  was 
$275.  In  October  1976,  the  cost  was  $365, 
an  increase  of  33  percent.  It  is  antici¬ 
pated  that  printing  costs  will  increase 
further  in  the  foreseeable  future.  While 
the  cost  of  printing  the  Review  is  one  of 
the  minor  costs  of  carrying  out  the  mar-  . 
keting  service  program,  the  cost  increase 
involved  is,  in  general,  indicative  of  ris¬ 
ing  costs  of  services. 

Most  of  the  work  conducted  under  the 
marketing  service  program  concerns  the 
verification  of  the  weights,  samples,  and 
tests  of  milk  received  from  nonmember 
producers.  At  the  present  time,  virtually 
all  of  the  nonmember  milk  is  received 
from  farm  tanks.  Accordingly,  the  veri¬ 
fication  of  the  weight  of  milk  centers 
primarily  on  the  checking  of  the  farm 
tank  calibration  and  verification  that 
the  bulk  pick-up  drivers  correctly  read 
the  gauge  rods  when  the  bulk  milk  is 
picked  up.  Since  the  mid-1960’s,  the 
market  administrator  has  operated  a 
mobile  farm  tank  calibration  checking 
unit.  The  truck  alone,  not  including  the 
body  or  the  checking  equipment,  cost 
$5,206  in  1973.  'The  replacement  cost  of 
the  truck  with  a  1977  model  would  be 
$8,076,  an  increase  of  55  percent. 

Occasionally,  significant  errors  in  farm 
tank  calibration  are  discovered.  Such 
errors  may  be  as  much  as  40  pounds  or 
more.  Based  on  current  prices,  and  as¬ 
suming  everyday  pick  up,  a  40-pound 
error  in  a  producer’s  tank  could  mean 
increased  income  to  the  producer  of  well 
over  $650  per  year. 

With  respect  to  the  verification  of 
samples,  it  is  normal  practice  to  verify 


samples  for  at  least  one  month  out  of 
every  6  for  each  nonmember  producer. 

If  unsatisfactory  conditions  are  noted, 
the  checking  is  .continued  until  the  con¬ 
ditions  are  rectified.  'The  twice-a-year 
verification  on  a  routine  basis  is  con¬ 
sidered  to  be  a  minimum  program — pro¬ 
vided  there  are  not  indications  of  any 
discrepancies  in  the  handlers’  proce¬ 
dures.  For  the  first  11  months  of  1976, 
there  were  on  the  average  265  producers 
for  whom  samples  and  tests  had  not 
been  verified  within  the  prior  6  months. 
'The  resources  devoted  to  this  phase  of 
the  marketing  service  program  have  been 
inadequate  to  achieve  the  desired  fre¬ 
quency  of  checking. 

In  the  verification  of  butterfat  tests, 
the  estimated  value  of  0.1  percent  but¬ 
terfat  to  the  average  nonmember  pro¬ 
ducer  of  Order  1  for  1976  was  about  $650. 
In  the  absence  of  a  checking  program, 
it  would  be  difficult  for  a  ptnducer  to 
be  confident  of  the  test  of  his  milk  to 
as  close  as  plus  or  minus  0.1  percent.  If 
the  resources  were  available,  it  would  be 
desirable  to  increase  the  frequency  of 
such  checking.  On  the  other  hand,  it 
woyld  be  very  detrimental  to  the  pro¬ 
gram  to  reduce  the  checking  further  as 
a  result  of  a  shortage  of  funds  for  such 
marketing  service  work.  Such  a  reduction 
is  prospective  if  the  current  maximum 
assessment  rate  is  maintained. 

As  has  been  previously  noted,  the  mar¬ 
keting  service  deduction  under  Order  1 
has  been  at  the  maximum  level  since 
January  1,  1971.  During  this  period,  in¬ 
creases  in  the  cost  of  providing  the  mar¬ 
keting  services  have  been  met  by  re-  ' 
ducing  the  frequency  with  which  the 
prescribed  services  were  performed,  or 
by  achieving  economies  in  rendering  the 
services.  Currently,  however,  the  market¬ 
ing  service  program  is  being  squeezed  be¬ 
tween  rising  costs  and  fewer  opportu¬ 
nities  to  keep  pace  with  such  cost  in¬ 
creases  through  the  achievement  of  effi¬ 
ciencies  in  the  way  the  program  is  con¬ 
ducted.  This  situation  possibly  can  be 
solved  by  curtailment  of  the  services 
rendered.  However,  such  solution  would 
reduce  the  services  provided  under  the 
program  below  a  reasonable  level  and 
would  result  in  providing  inadequate 
marketing  services  to  the  nonmembers. 

Prospectively,  and  at  the  current  max¬ 
imum  rate,  it  is  estimated  that  receipts 
from  marketing  service  deductions  for 
1977  will  be  2.4  percent  above  1976.  On 
the  expense  side,  it  is  estimated  that  total 
laboratory  expenses  will  be  up  $55,000  or 
15.5  percent  above  1976.  Nearly  70  per¬ 
cent  of  the  increase  in  the  laboratory 
expense  is  accounted  for  in  increases  for 
salaries  and  related  expenses,  such  as 
insurance  and  retirement. 

An  increase  of  about  $6,000  in  esti¬ 
mated  travel  expenses  accounts  for  a 
substantial  part  of  the  rise  in  the  1977 
budget  not  accounted  for  by  the  in¬ 
creased  cost  of  salaries  and  related  ex¬ 
penses.  Recent  gasoline  price  increases 
and  the  increasing  cosA  of  automobile 
repair  and  maintenance  are  anticipated 
to  add  further  upward  pressure  on  ex¬ 
penditures  for  marketing  services,  as  will 
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the  cost  of  most  other  items.  Budget 
projections  for  1977  indicate  a  deficit  of 
about  $35,000  for  the  year.  This  would 
entirely  wipe  out  a  reserve  of  about 
$20,000  projected  for  the  end  of  1976. 

The  market  administrator  has  obliga¬ 
tions  in  connection  with  severance  pay 
should  it  be  necessary  for  any  reason  to 
reduce  staff  as  a  result  of  the  elimination 
of  the  marketing  service  program  or  to 
curtail  the  size  of  the  staff.  TTie  reserve 
under  the  marketing  services  program 
should  be  built  up  over  a  period  of  2  or  3 
years  so  that  it  can  reasonably  cover 
severance  pay  contingency. 

From  the  foregoing  factual  considera¬ 
tions.  it  is  concluded  that  a  larger  rate 
of  deduction  for  marketing  services  is 
necessary  if  the  market  administrator 
is  to  continue  to  conduct  an  effective 
marketing  service  prog.ram  for  producers 
supplying  the  market  who  are  not  mem¬ 
bers  of  a  cooperative  association.  With¬ 
out  proper  farm  tank  calibration  and 
the  verification  of  weights  and  tests,  the 
income  of  producers  who  are  not  mem¬ 
bers  of  an  association  could  be  adversely 
and  significantly  affected  through  inad¬ 
vertent  error.  Without  timely  and  accu¬ 
rate  market  information,  producers  who 
are  not  members  of  a  cooperative  asso¬ 
ciation  could  not  plan  their  respective 
milk  production  operations  in  relation 
to  prevailing  and  prospective  marketing 
conditions. 

It  is  concluded  further  that  inflation¬ 
ary  pressures  on  critical  costs  compris¬ 
ing  the  marketing  service  program  for 
nonmembers  have  made  it  impossible  to 
continue  the  performance  of  required 
services  without  an  increase  in  the  level 
of  expenditures  under  the  marketing 
service  program.  Salaries  and  travel 
costs,  which  comnrise  84  percent  of  the 
expenditures  for  marketing  service,  are 
the  types  of  expenditures  that  have  been 
subject  the  most  to  the  impact  of  in¬ 
flation.  There  have  been  no  economic 
projections  that  predict  an  early  end  to 
such  upward  pressures.  Since  the  mar¬ 
keting  service  program  has  operated  at 
the  maximum  allowable  rate  since  1971, 
the  continuation  of  an  effective  market¬ 
ing  service  program  can  be  assured  only 
by  increasing  the  maximum  allowable 
marketing  service  deduction  rate  to  5 
cents  per  hundredweight. 

The  new  maximum  rate  of  5  cents  per 
hundredweight  proposed  herein  will  per¬ 
mit  the  market  administrator  to  con¬ 
duct  an  effective  marketing  service  pro¬ 
gram  for  those  producers  not  receiving 
such  services  from  a  cooperative  asso¬ 
ciation.  It  is  anticipated  that  with  the 
adoption  of  the  new  maximum  rate  of 
5  cents  provided  herein  it  will  be  possible, 
at  least  for  some  period  of  time,  to  oper¬ 
ate  at  a  rate  above  the  pre.sent  3  cents 
but  below  the  proposed  maximum. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and  con¬ 
clusions  were  filed  on  behalf  of  certain 
interested  parties.  These  briefs,  proposed 
findings  and  conclusions  and  the  evidence 
in  the  record  were  considered  in  making 


the  findings  and  conclusions  set  forth 
above.  To  the  extent  that  the  suggested 
findings  and  conclusions  filed  by  inter¬ 
ested  parties  are  inconsistent  with  the 
findings  and  conclusions  set  forth  herein, 
the  requests  to  make  such  findings  or 
reach  such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this  decision. 

General  Findings 

The  following  findings  and  determina¬ 
tions  supplement  those  that  were  made 
when  the  order  was  first  issued  and  when 
it  was  amended.  The  previous  findings 
and  determinations  are  hereby  ratified 
and  confirmed,  except  where  they  may 
conflict  with  those  set  forth  below. 

(a)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to  effectuate 
the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as  deter¬ 
mined  pursuant  to  section  2  of  the  Act 
are  not  reasonable  in  view  of  the  price  of 
feeds,  available  supplies  of  feeds,  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 
the  marketing  area,  and  the  minimum 
prices  specified  in  the  tentative  market¬ 
ing  agreement  and  the  order,  as  hereby 
proposed  to  be  amended,  are  such  prices 
as  will  reflect  the  aforesaid  factors,  in¬ 
sure  a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  Tie  in  the  public  in¬ 
terest:  and 

fc)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  will  regulate  the  handling 
of  milk  in  the  same  manner  as,  and 
will  be  applicable  only  to  persons  in  the 
respective  classes  of  industrial  and  com¬ 
mercial  activity  specified  in,  a  marketing 
agreement  upon  which  a  hearing  has 
been  held. 

Recommended  Marketing  Agreement 
AND  Order  Amending  the  Order 

The  recommended  marketing  agree¬ 
ment  is  not  included  in  this  decision  be¬ 
cause  the  regulatory  provisions  thereof 
would  be  the  same  as  those  contained  in 
the  order,  as  hereby  proposed  to  be 
amended.  The  following  order  amending 
the  order,  as  amended,  regulating  the 
handling  of  milk  in  the  New  England 
marketing  area  is  recommended  as  the 
detailed  and  appropriate  means  by  which 
the  foregoing  conclusions  may  be  car¬ 
ried  out; 

1.  Section  1001.4  is  revised  to  read  as 
follow's: 

§  1001.4  Plant. 

“Plant”  means  the  land  and  buildings, 
together  with  their  surroundings,  facili¬ 
ties,  and  equipment,  whether  owned  or 
operated  by  one  or  more  persons,  con¬ 
stituting  a  single  operating  unit  or  estab¬ 
lishment  for  the  receiving,  processing,  or 
packaging  of  milk  or  milk  products.  The 
term  “plant”  shall  not  include: 

(a)  Distribution  points  (separate 
premises  used  primarily  for  the  transfer 
to  vehicles  of  packaged  fluid  milk  prod¬ 
ucts  moved  there  from  processing  and 
packaging  plants) ;  or 


(b)  Bulk  reload  points  (.separate  prem¬ 
ises  used  for  the  purpose  of  tran.sferring 
bulk  milk  from  one  tank  truck  to  an¬ 
other  tank  truck  while  en  route  from 
dairy  farmers’  farms  to  a  plant,  and  at 
which  premises  stationary  storage  tanks 
are  not  maintained  and  u.sed> .  The  cool¬ 
ing  of  milk,  collection  or  testing  of  sam¬ 
ples,  and  washing  and  sanitizing  of  tank 
trucks  at  the  premises  shall  not  dis¬ 
qualify  it  as  a  bulk  reload  point  under 
this  paragraph. 

2.  In  §  1001.5b,  paragraphs  (a),  (b), 

(c),  and  (d)  are  revised  to  read  as  fol¬ 
lows: 

§  1001.5b  Supply  plant. 

*  «  *  «  * 

(a)  It  is  a  plant  at  which  facilities  are 
maintained  and  used  for  washing  and 
sanitizing  cans  and  to  which  milk  is 
moved  from  dairy  farmers’  farms  in 
cans  and  is  there  accepted,  weighed  or 
measured,  sampled,  and  cooled,  or  it  is 
a  plant  to  which  milk  is  moved  from 
dairy  farmers’  farms  in  tank  trucks. 

(b)  It  is  a  plant  from  which  in  any 
month  of  August  and  December  at  least 
15  percent,  and  in  any  month  of  Septem¬ 
ber  through  November  at  least  25  per¬ 
cent,  of  its  total  receipts  of  milk  from 
dairy  farmers’  farms  is  shipped  as  fluid 
milk  products,  other  than  as  diverted 
milk,  to  pool  distributing  plants. 

(c)  For  any  month  of  August  through 
December,  it  is  one  of  a  group  of  plants 
that  meets  the  conditions  specified  in 
this  paragraph. 

(1)  The  handler’s  written  request  for 
continuation  of  pool  supply  plant  status, 
which  the  plant  held  under  his  operation 
in  the  preceding  month,  is  received  by 
the  market  administrator  on  or  before 
the  16th  day  of  the  month. 

(2)  The  group  of  plants,  considered  as 
a  unit,  meets  the  shipping  requirements 
specified  in  paragraph  (b)  of  this  section. 

(3)  To  qualify  as  a  pool  supply  plant 
under  this  paragraph  in  December  of 
any  year,  the  plant,  considered  individu¬ 
ally,  shall  have  shipped  at  least  5  percent 
of  its  total  receipts  of  milk  from  dairy 
farmers’  farms  as  fluid  milk  products, 
other  than  as  diverted  milk,  to  pool  dis¬ 
tributing  plants  in  one  of  the  months  of 
August  through  December  of  that  year. 

(4)  In  the  event  of  the  failure  of  a 
group  of  plants  to  meet  fully  the  require¬ 
ments  of  paragraph  (c)  (2)  of  this  sec¬ 
tion,  termination  of  pool  supply  plant 
status  shall  be  limited  to  the  least  num¬ 
ber  of  plants  which  will  result  in  the 
remaining  supply  plants  meeting  the  re¬ 
quirements  of  paragraph  (c)(2)  of  this 
section.  If  such  termination  becomes 
necessary,  the  handler  shall  be  permitted 
to  designate  which  plants  shall  continue 
to  have  pool  plant  status  for  the  month. 

(5)  For  the  purposes  of  this  paragraph, 
any  supply  plant  operated  by  a  coopera¬ 
tive  association  that  is  also  a  handler 
under  §  1001.9(d)  may  be  considered  as 
one  of  a  group  of  plants.  In  that  event, 
the  group’s  total  receipts  of  milk  from 
dairy  farmers’  farms  shall  be  the  total 
of  such  receipts  by  the  association  other 
than  at  any  of  its  plants  that  is  not  one 
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of  the  group,  and  the  group’s  qualifying 
shipments  shall  consist  of  the  qualifying 
shipments  from  the  plants  in  the  group 
plus  the  quantity  of  milk  moved  by  the 
association  in  its  capacity  as  a  handler 
under  §  1001.9(d)  from  farms  of  its  mem¬ 
bers  to  pool  distributing  plants. 

(d)  For  any  month  of  January  through 
July,  it  is  a  plant  from  which  at  least 
15  percent  of  its  total  receipts  of  milk 
from  dairy  farmers’  farms  is  shipped  as 
fluid  milk  products,  other  than  as  di¬ 
verted  milk,  to  pool  distributing  plants  or 
it  is  a  plant  that  meets  the  requirements 
for  automatic  pool  plant  status  specified 
in  this  paragraph.  The  automatic  pool 
plant  status  of  a  plant  shall  be  revoked 
for  any  month  for  which  the  market  ad¬ 
ministrator  has  received  the  handler’s 
written  request  for  revocation  on  or  be¬ 
fore  the  16th  day  of  that  month.  In  that 
event,  the  plant  shall  not  have  automatic 
pool  plant  status  in  any  subsequent 
month  of  the  current  January  through 
July  period. 

(1)  The  plant  was  a  pool  supply  plant 
under  this  order  in  each  of  the  preced¬ 
ing  months  of  August  through  Decem¬ 
ber;  or 

(2)  The  plant  was  a  pool  supply  plant 
under  this  order  in  at  least  two  of  the 
preceding  months  of  Augiist  through 
December  and  would  have  been  such  a 
plant  in  all  other  months  in  that  period 
had  it  not  been  a  pool  plant  under  the 
New  York-New  Jersey  Federal  order. 

3.  In  §  1001.11,  paragraph  (c)  is  re¬ 
vised  to  read* as  follows: 

§  1001.11  Dairy  farmer  for  oilier  mar¬ 
kets. 

•  •  •  *  • 

(c)  The  term  includes  a  dairy  farmer 
with  respect  to  milk  that  is  received 
from  him  by  a  handler  at  a  pool  plant 
or  that  is  purchased  from  him  by  a 
cooperative  association  in  its  capacity  as 
a  handler  under  §  1001.9(d)  during  any 
of  the  months  of  January  through  July, 
if  the  handler  caused  nonpool  milk  from 
the  same  farm  to  be  received  during  any 
of  the  preceding  months  of  August 
through  December  at  a  plant  that  is  not 
a  pool  plant  under  any  Federal  order  in 
the  current  month.  The  term  shall  not 
apply  to  the  dairy  farmer,  however,  if 
all  the  nonpool  milk  was  a  receipt  of 
producer  milk  under  the  provisions  of 
another  Federal  order  or  represented  re¬ 
ceipts  from  own  production  by  a 
producer-handler  under  any  Federal 
order,  or  was  excluded  from  producer 
milk  under  §  1001.15. 

♦  «  *  •  « 

4.  In  §  1001.15,  the  preamble  is  revised 
to  read  as  follows : 


§  1001.15  Diverted  milk. 

“Diverted  milk’’  means  milk,  other 
than  that  excluded  under  §  1001.12 
from  being  considered  as  received  from 
a  producer,  that  meets  the  conditions  set 
forth  in  paragraph  (a)  or  (b)  of  this 
section  and  is  not  excluded  from  diverted 
milk  imder  paragraph  (c)  of  this  sec¬ 
tion. 

•  •  *  •  • 

5.  In  §  1001.43,  a  new  paragraph  (d) 
is  added  as  follows : 

§  1001.43  Assignment  of  receipts  to 
classes  in  general. 

*  •  •  *  • 

(d)  Prior  to  the  assignment  of  receipts 
to  classes  under  §§  1001.44  through 
1001.47,  there  shall  be  assigned  to  Class 
I  and  Class  n  milk  the  quantities  of 
Class  I  and  Class  n  milk,  respectively, 
which  are  diverted  in  accordance  with 
§  1001.15  and  classified  in  accordance 
with  §  1001.42. 

6.  In  §  1001.47,  paragraph  (a)  is  re¬ 
vised  to  read  as  follows : 

§  1001.47  Additional  assignments  to 
Class  I  and  Class  II  milk. 

(a)  At  pool  distributing  plants  that 
have  received  bulk  fluid  milk  products 
from  pool  plants  located  outside  the 
nearby  plant  zone,  assign  to  Class  n 
milk  a  quantity  of  receipts  from  pro¬ 
ducers  and  cooperative  associations  in 
their  capacity  as  handlers  imder  §  1001.9 
(d)  equal  to  6  percent  of  skim  milk  and 
25  percent  of  butterfat  in  the  plant’s 
Class  I  route- disposition  or  the  remain¬ 
ing  Class  II  milk  at  the  plant,  which¬ 
ever  is  less.  , 

*  *  •  •  * 

7.  ^  §  1001.50,  the  preamble  and  para¬ 
graph  (a)  are  revised  to  read  as  follows: 

§  1001.50  Class  prices. 

Subject  to  the  provisions  of  §  1001.52, 
the  class  prices  per  hundred-weight  of 
milk  for  the  month  shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price  at 
plants  located  in  zone  21  shall  be  the 
basic  formula  price  for  the  second  pre¬ 
ceding  month  plus  $2.58. 

*  #  *  «  « 

8.  In  §  1001.52,  the  words  ‘"rhe  class 
prices’’  in  the  preamble  are  changed  to 
read  “The  Class  I’’  and  paragraph  (e)  is 
revised  to  read  as  follows: 

§  1001.52  Plant  location  adjustments. 

*  *  *  «  « 

(e)  The  location  adjustments  for  each 
plant  shall  be  the  amounts  shown  in  the 
following  table  for  the  zone  in  which  the 
plant  is  located : 


Location  adjustments  for  determination  of 
■  zone  price 


Distance  to 
Boston  (miles) 

Plant  location 
£one 

Class  I  and 
blended  price 
adjustments 
(cents  per 
hundred-weight) 

Various . 

.  Nearby  plant. . 

-f40.0 

31  to  40 . 

.  4 . 

-1-36.4 

41  to  60 . . . 

.  6 . . . 

-1-38.2 

61  to  60 . 

.  6. . 

+34.0 

61  to  70.. . 

.  7 . 

+32. 8 

71  to  80 . 

.  8 . 

+31.6 

81  to  90 . 

.  9 . 

+30.4 

91  to  100 . 

.  10 . 

+29.  2 

101  to  110 . 

.  11 . . 

+28. 0 

Ill  to  120 . 

.  12 . . . 

+26. 8 

121  to  130.. . 

.  13 . . 

+28.6 

131  to  140 . 

.  14 . 

+24.4 

141  to  160.... . 

.  16 . . 

+7.2 

161  to  160 . 

.  16 . . 

+6.0 

161  to  170 . 

.  17 . 

+4.8 

171  to  180 . 

.  18 . . . . 

+3. 6 

181  to  190 . 

.  19 . 

+2.4 

191  to  200 . . 

..  20 . 

+1.2 

201  to  210 . . 

_  21 . . 

0 

211  to  220 . 

..  22 . 

-1.0 

221  to  230 . 

..  23 . 

-2.0 

231  to  240 . 

..  24 . 

-3.0 

241  to  260 . 

..  28 . . . 

-4. 0 

261  to  260 . . 

..  26.... . 

-5. 0 

261  to  270 . 

..  27 . 

-6.0 

271  to  280 . 

..  28 . 

-7.0 

281  to  290 . 

..  29 . 

-8.0 

291  to  300... . 

..  30 . 

-9.0 

301  to  310 . 

..  31 . 

-10.0 

311  to  320 . 

..  32... . 

-11.0 

321  to  330 . 

..  33 . . . 

-12.0 

331  to  340 . 

..  34 . . 

-13.0 

341  to  360 . 

..  36... . 

-14.0 

361  to  360 . . 

..  36 _ _ 

-16.0 

361  to  370 . 

..  37 . 

-16.0 

371  to  380.. . 

..  38 . 

-17.0 

381  to  390 . 

..  39 . . 

-18.0 

391  to  400 . 

..  40.... . 

-19.0 

401  and  over . 

..  41  and  over _ 

(') 

>  Class  I  and  blended  price  location  adjustments  ap¬ 
plicable  to  plants  located  more  than  400  mi  from  Boston 
shall  be  obteiued  by  extending  the  table  at  the  rate  of 
for  each  additional  iO  mi  except  that  in  no  event  shall  the 
class  I  or  blended  price  at  any  zone  be  less  than  the  class 
11  price  for  the  month. 

§  1001.60  [Amended] 

9.  In  §  1001.60(e),  the  words  “applica¬ 
ble  Class  II  prices’’  are  changed  to  read 
“Class  n  price’’. 

§  1001.73  [Amended] 

10.  In  §  1001.73(a),  the  words  “zone 
21’’  are  deleted. 

§  1001.74  [Amended] 

11.  In  §  1001.74(d)  (1),  the  words 
“zone  21’’  are  deleted. 

§  1001.86  [Amended] 

12.  In  §  1001.86,  the  “3  cents’’  specified 
in  paragraph  (a)  is  changed  to  “5  cents.” 

Signed  at  Washington,  D.C.,  on  De¬ 
cember  6,  1977. 

William  T.  Manley, 
Deputy  Administrator, 
Program  Operations. 

(PR  Doc.77-35296  Piled  12-9-77;8:45  am) 
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